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This study focuses on the significant Supreme Court cases
FROM 195^ TO 1968 WHICH INVOLVED BlaCK PEOPLE. ThE WRITER WILL
EXAMINE THE ACTIONS OF THE COURT DURING THIS CRITICAL PERIOD TO
SEE IF THIS COMMONLY CALLED LIBERAL COURT HAS TAKEN THE CONSTI¬
TUTIONALLY ETHICALLY AVAILABLE OPTIONS NECESSARY TO CORRECT
PAST ACTIONS OF UNJUST CRUELTIES UPON A RACE OF PEOPLE WHO WERE
ONCE REGARDED AS A PEOPLE WHOSE RIGHTS NO WHITE MAN HAD TO OBEY.
This paper could not have been written without the patience,guidence
AND ASSISTANCE OF PROFESSOR QeORGE B. ThOMAS, ASSOCIATE PRO¬
FESSOR OF Church and Society and Dr. Jonathan Jackson, Associate




In a speech to a group of students at the Jewish Theological
Seminary on November 11, 19^2, Former Chief Justice Earl Warren made
a stoic indictment against the social ethics in American society.
Quite emphatically he said "law in civilized life floats in a sea of
ETHICS. It is indispensable to civilization."^ If a society
EXISTED WITHOUT LAW THEN THE PEOPLE WITHIN THIS MYTHICAL SOCIETY WOULD
BE AT THE MERCY OF THE LEAST SCRUPULOUS; WITHOUT ETHICS LAW COULD NOT
EXIST. Chief Justice Warren saw the need for law and ethics to com¬
plement EACH other if the AMERICAN SOCIETY CAN HOPE TO GROW INTO A
MORE JUST SOCIETY FOR ALL OF ITS CITIZENS. LAW AND ETHICS ARE TERMS
IN American society which must be viewed in the light of the plura-
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LISTIC NATURE OF THE AMERICAN CITIZENRY.
The founding fathers of the United States of America wrote the
document called the United States Constitution. Professor Charles
Earl Warren, "Ethics and the Law", Social Progress (Crawford-
viLLES, Indiana; Office of Church and Society of the Board of Christian
Education of the United Presbyterian Church in the United States of




Beard contended in kis :.'jok, Iii£ Supreue , Cou,r;T and the Constitution.-^
THAT THE CONSTITUTION WAS DESICRED EY PROPERTY HOLDING CONSERVATIVES.
These men intended to provide a governmental system favorable to thei.';
INTERESTS AMD THEIR UNDERSTANDING OF WHAT CONSTITUTES THE GOOD SOCIETY.
The Blackman was assigned to an inferior position in this great docu¬
ment. He was given the status of being three-fifths of a man in
apportioning representatives to Congress. Until the passage of the
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I3TH Amendment, the Blackman was regarded as mere property. The
framers of the Civil War Amendments wanted to give the Blackman equal
STATUS BEFORE THE LAW, THE SAME STATUS AS WAS GIVEN TO THE V/hITE MAM
BY LAW, CUSTOM AND TRADITION.
However, the Supreme Court in various decisions after the Civil
War systematically emasculated this great purpose. The court designed
A dual citizenship system as a tactical device in order to !(EEP the
Blackman in a quas i-slaver y system. In United States v Crui kshank-'j
the Supreme Court said that protection of Civil Rights was originally
assumed by the states and it still had that authority. In 1883, the
court said in United States v Harristhat the equal protection of
THE LAW CLAUSE OF THE FOURTEENTH AMENDMENT MEANT ONLY THAT THE STATES
^Charles Beard, The Supreme Court and The Constitution (Engle-
wood Cliffs: Prentice-Hall, Inc., 1963)
k t
See Albert Blanstein, Discrimination and the Law (.Chicago:
University of Chicago Press, 19^5) ~
592 u. s. 542 (1875)
6
106 u. s. 629 (1883)
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COULD NOT AFFIRM RACIAL BARRIERS ON BlACKS AND THAT CONGRESS HAD NO
authority to protect the FREEDMEN from state INACTION AND INABILITY
TO PROTECT THEIR RIGHTS.^ 1n ANOTHER CASE DECIDED IN I883, THE
Supreme Court said that Congress had no authority to enact the public
ACCOMMODATION SECTION OF THE CiVIL RIGHTS ACT OF I875. The CourT
established the rule of law THAT THE STATE HAD NO JURISDICTION IN
r D 8MATTERS REGARDING INDIVIDUAL INVASION OF ANOTHERS Cl VI L RIGHTS.
The next case to be considered was Plessy v Ferguson Case.^ The
Court said that the states had a right to classify Negroes on the
BASIS OF race, and COULD DENY THEM ACCESS TO CERTAIN PUBLIC FACIL-
10
ITIES WERE PROVIDED FOR BOTH RACES.
Since 1896, the Supreme Court has made some effort to bridge the
GAP BETWEEN THE RIGHTS OF WHITE PEOPLE AND THOSE OF BlACK PEOPLE.
This effort had largely taken place in the area of education. The
Court steadily chipped away at its separate but equal doctrine until
^An excellent source book on THE HISTORY OF THE l4 AMENDMENT
IS Jacobus Ten Brook's, Equal Under Law (New York: Collier Books,
1951)
^CiviL Rights Cases I09 U. S. 3 (1883)
9
163 u. s. 537 (1896)
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This case only dealt with discrimination in railroad travel,
BUT separate but EQUAL DICTUM IN THIS CASE WAS USED TO LEGALLY SEPA¬
RATE Blacks and Whites in other area of life.
An excellent reference to show the extent that this case had
SPREAD INTO American life style could be seen in Pauli Murray's Book




THE Brown v Board of Education of Topeka Case. In the momentous
DECISION, THE COURT CONCLUDED THAT THE SEPARATE BUT EQUAL DOCTRINE
12
WAS NO LONGER VALID IN THE FIELD OF EDUCATION. UNDER CHIEF JUSTICE
Earl Warren, this Court took a giant step toward undoing some of the
DAMAGE DONE BY THE COURT IN THE PlESSY V PERGUS0n'*3 CASE. YeT, THIS
COURT HAS HAD SEVERAL OPPORTUNITIES TO ERADICATE VARIOUS VESTIGES OF
RACISM IN American life. The actions of the state in its application
AND INTERPRETATION OF THE CONSTITUTION HAS HELPED TO PERPETUATE A
QUASI SLAVERY SYSTEM LONG AFTER THE PASSAGE OF THE I3TH AND T4th
Amendments to the United States Constitution.
In this study, this writer will consider significant cases
DECIDED BY THE CHIEF JUSTICE EARLWaRREN CouRT BETWEEN 195^-1968.
In this PERIOD THE KEY SIT-IN CASES WERE DECIDED AND THE SUPREME CoURT
HAD NUMEROUS OPPORTUNITIES TO DISPEL THE RACIST CONSTITUTIONAL CASES
RULED AFTER THE CiVIL War. In 195^ THE FAMOUS BrOWN V BOARD OF
Education of Topeka'*^ decision was rendered by destroying forever
THE PLESSY V FERGUSON RACIST DECISION. YeT IN 19'^^, TEN YEARS
LATER LITTLE PROGRESS HAD BEEN MADE IN PROVIDING EQUAL OPPORTUNITIES
^’'347 u. s. 483 (1954)
IP
See John McCord ed. With all Deliberate Speed Chicago:
University of Illinois Press, 1969
■'3163 u. s. 537 (1896)
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347 u. s. 483 (1954)
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163 u. s. 537 Cl896)
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IN THE FIELD OF EDUCATION. ThE NeW YorK TIMES REPORTED ON MaY 18,
1964 THAT 54-8 PER CENT OF BlACK CHILDREN IN THE SOUTH AND BORDER
STATES WERE ATTENDING DESEGREGATED SCHOOLS. Im THE SOUTHERN STATES
ONLY 1.18 PER CENT OF THE BlaCK CHILDREN WERE ATTENDING DESEGREGATED
16
SCHOOLS. This writer will view the actions of the court from a
Black ethical perspective. Since law and ethics are essential com¬
ponents OF A just society, THIS WRITER WILL EXAMINE THE ACTIONS OF
THE COURT DURING THIS CRITICAL PERIOD TO SEE IF THIS COMMONLY CALLED
LIBERAL COURT HAS TAKEN THE CONSTITUTIONALLY ETHICALLY AVAILABLE
OPTIONS TO CORRECT PAST ACTIONS OF UNJUST CRUELTIES UPON A RACE OF
PEOPLE WHO WERE ONCE REGARDED AS A PEOPLE WHOSE RIGHTS NO WHITE MAN
HAD TO OBEY.
Laws are made by mem. The United States Constitution was
WRITTEN BY property HOLDING CONSERVATIVES BUT THE CiVIL RIGHTS AMEND¬
MENTS WERE ADDED TO THE CONSTITUTION IN ORDER TO GIVE BlACK PEOPLE
THE SAi-IE RIGHTS AS WHITE PEOPLE. ThE USE OF POWER IM iR E LATI OMSM I P
TO LAW DETERMINES THE JUSTICE, OR INJUSTICE WHICH MAY OCCUR. LaW IS
SUPPOSED TO BE THE RESTRAINT OF POWER. WhEN A GOVERNMENT HAS POWER
SAFEGUARDED BY LAW, IT CAN BE TRUTHFULLY SAID THAT ONLY THOSE WITH
WHOM THE POWER FIGURES CHOOSE TO IDENTIFY WITH CAM BE BENEFITED.
Those who are not accepted as part of the "in crowd" are disowned and
REJECTED. An example OF SUCH A GOVERNMENT CAN BE RECOGNIZED IN THE
16'
Kessing*3 Research Report Race Relations in the U. 5. A. 19^4 -
^ (New York: Charles Scribner's Sons, 197^*) 88
6
STATEMENT "thE FATHER OF A SLAVE RULED BT A KENTUCKY COURT IS UNKNOWN
TO OUR LAW."^"^ The structure of power PROTECTED BY LAW CAN DO WHAT
IT LIKES. Power, in this reference is used to destroy the family
UNITY OF Black people. The law is the safeguard of the prejudices
OF THE ONE EXERCISING POWER. DUR1NG THE SLAVERY PERIOD IN AMERICA
THE WHITE SLAVE OWNERS UTILIZED THE POWER OF THE STATE TO SUBSTAIN
THE INSTITUTION OF SLAVERY.
This writer purports in this discourse to show that the Warren
Court during this period did not fully exercise,its judicial power
TO correct the VESTIGES OF INSTITUTIONAL RACISM IN THE REALM OF LAW.
The Supreme Court had opportunities to use the state action doctrine
TO STRIKE significant BLOWS FOR JUSTICE AND EQUALITY IN AMERICAN
LIFE FOR ALL CITIZENS.
In order to ACHIEVE THE FOREMENTION PURPOSES, IT WILL BE NECES¬
SARY TO DO A CONTENT ANALYTICAL STUDY OF THE SIGNIFICANT DECISIONS
OF THE Supreme Court involving Black people from the 19^54 term to
THE 1968 TERM. In ANALYZING THE VOTING PATTERNS AND DECISIONS OF
THE JUSTICES A CRITERIA OF SELECTED QUESTIONS WERE USED. ThEY WERE
AS follows: (a) Did the justices support full equality in public
ACCOMMODATIONS FOR ALL AMERICANS? (b) DID THE JUSTICES VOTE RE¬
PRESENT AN EFFORT TO BRING ABOUT FULL EQUALITY IN THE PURSUIT OF
EDUCATIONAL OPPORTUNITIES? (c) DID THE VOTE OF THE JUSTICE RE¬
FECT AN EFFORT TO BRING ABOUT EQUAL REPRESENTATION FOR BlACK PEOPLE?
17
Lerone Bennett Before The Mayflower (Chicago: Johnson
Publications, I962) p. 7^
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(d) In the free speech cases did the justice advocate freedom of ex¬
pression FOR Black people in order to be able to redress grievances
against segregation? (e) In the jury cases did the justice support
the position that Blacks should not be systematically excluded from
JURIES? (f) In the family relation cases did the justice advocate
FULL EQUALITY FOR ALL PEOPLE? (g) Dio THE JUSTICE SUPPORT THE
Black man's right to buy and rent property as a White person?
The QUESTlons,helped this writer to classify the voting pat¬
terns of the justices in the forty six cases in question. If the
ANALYSIS OF DICTUM OF THE CASES AND THE ACTUAL VOTES OF THE JUSTICE
REFLECTED AN AFFIRMATIVE REPLY TO THE APPROPRIATE QUESTION, THEN, THE
Justice's vote would be placed in the pro-Black vote column. On the
OTHER HAND, IF THE JUSTICE RESPONDED NEGATIVELY, THEN HIS VOTES
WERE NOTED IN THE NEGATIVE OR ANTI-BlACK CATEGORY. ThIS CLASSIFI¬
CATION WAS DONE AFTER CAREFUL ANALYSIS OF THE VARIOUS COURT DECISIONS
IN THIS STUDY.
Such a study of the relationship between the Supreme Court from
195^ TO 1968 IS IMPORTANT BECAUSE IT COULD SERVE AS AN INDICATOR BOTH
OF CURRENT CHANGES IN SOCIETY BUT ALSO POTENTIAL AVENUES OF CHANGES.
It is NECESSARY FOR BlACKS TO UNDERSTAND HOW THE INSTITUTION CALLED
THE Supreme Court had viewed the Black man from 195^ to 1968 in
ORDER TO BETTER UNDERSTAND THE COURSE THE CoURT MAY TAKE IN THE EARLY
1970’s. This study can better help one to understand the Supreme
Court of by looking at it from various perspectives. The
HISTORICAL SKETCHES OF THE JUSTICES CAN SERVE AS AN INDICATOR OF THE
DIVIRGENT PERSONALITIES INTERACTING TO HELP DETERMINE THE DESTINY OF
8
Black Americans.
In addition, the analysis of the voting patterns of the Justices
IN cases involving Black people tends to serve as a barometer of the
AREAS OF THE LAW, IN WHICH THE INDIVIDUAL JUSTICES WOULD BE MORE IN¬
CLINED TO RENDER A FAVORABLE DECISION FOR BlACK PEOPLE.
One SHOULD be mindful of the fact that there is a large volume
OF LITERATURE ON THE SUPREME CoURT OF THE UNITED STATES.YeT THE
VOLUME OF LITERATURE ABOUT THE SUPREME CoURT AND THE BlACK MAM IS
LIMITED. Loren Miller, a Black lawyer wrote probably the only
HISTORICAL TEXTBOOK ABOUT THE BlACK MAN AND THE SUPREME CoURT. HiS
historical NARRATIVE COVERED THE PERIOD FROM 1787 TO ABOUT 1965*^^
In THE LIGHT OF THIS APPARENT VOID IN THE LITERATURE THIS STUDY WAS
DESIGNED TO HELP ELIMINATE SOME OF THE AREAS OF THE LITERATURE WHICH
18
There are several significant resources to consider in order
TO BETTER UNDERSTAND THE WarREN CourT. SoME OF THE BEST RESOURCES
are: Alexander Bickel. Politics and The V.'arren Court. (New York:
Harper & Row, 19^5)^ Brent Bozell. The Warren Revolution: Reflec¬
tions ON The Consensus Society (New Rochelle, New York, 1966)3
Arthur Miller "Some Pervasive Myths About The United States Supreme
Court." St. Louis University Law Journal 10 (1965)1 John Frank.
Marble Palace in Supreme Court In American Life (New York: Knopp
Press, 196b) Harry Kalvern. The Negro and The 1st Amendment (Chicago:
University of Chicago Press, I965I
19
Loren Miller. The Petitioners: The Story of the Supreme
Court amp The Negro (Mew York: Merioan Books, 19667”
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NEEDED CLOSER EXAMINATIONS ESPECIALLY BY BLACKS.
Thus, this introduction has served as a lamp light to future
EVENTS. Consequently attention should now be given to the bio¬
graphical sketches of the Justices who served on the Supreme Court
during the terms of this study.
See Jack Greenberg’s excellent resource book on the legal
STATUS OF THE BlACK MAN AS OF 1959' ThIS WAS WRITTEN FIVE YEARS
AFTER THE BrOWN DECISION AND FIVE YEARS BEFORE IS&l- TERM OF THE
Supreme Court. Race Relations and American Law [New York: Columbia
UnivERSiTY Press, 19591
CHAPTER II
THE NATURE OF THE SUPREME COURT FROM 1954 - I968
In a very valuable ART-ICLE for the needed LtTIGATICn FOR THE
REALIZATION OF THE BlACKMAIJ’s DREAM OF BECOMING TRULY A FIRST-CLASS
CITIZEN IN America, the Honorable Charles Black ,said;
The most important single task American Law must
ADDRESS ITSELF IS THE TASK OF ERADICATING RACISM.
The strategy of this war must address itself to
THE STATE ACTIOi^ DOCTRINE AND TO THE STANDARDIZED
ERRORS IF ATTIT'JES WHICH CO WITH THAT DOCTRINE.^
The United States Supreme Court has been given the task of inter¬
preting THE United States Constitution. Thus, if racism is i^EALLY
GOING TO BECOME A TRAGIC PAGE IN THE ANNALS OF THE AMERICAN PAST,
THEN THE UNITED STATES SUPREME COURT MUST BE A CATALYST OF THE ERO¬
SION OF RACISM IN American Law. At the end of the 19th century the
Supreme Court helped to speed the venon of racism into the total
BLOOD STREAM OF AMERICAN LIFE, NOW IT MUST ANSWER THE CALLING FOR
Justice for all, which cries out for the Consti tuti oii to reverse the
HARM IN law that IT HAS CAUSED IN THE PAST.
Thus in keeping with the ceheral theme of this paper, this writer
will, in this chapter, look at the history of the Justices. This
l4"
1.
Charles Black, "States Action Equal Protection and California
81 Harvard Law Review 69 (I968).
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WOULD BE DONE TO SEEK TO DISCOVER THE HISTORICAL RELATIONSHIP THE
Justices have with Black people.
As THIS WRITER PURPORTS TO LOOK AT THE MEMBERS OF THE WarrEN
Court from 195^ to I968, attention will also be carefully given to
AN ANALYSIS OF THE VOTING PATTERNS OF THE MEMBERS OF THE CoURT IN
RACE CASES ON CASES DIRECTLY INVOLVING BlACK PEOPLE. ThE BIO¬
GRAPHIC SKETCHES OF THE MEMBERS OF THE COURT WILL NOT BE EXTENSIVE,
BUT REFERENCES WILL BE MADE TO SOURCES WHICH TREAT THE VARIOUS
Justices more extensively. The special interest of this writer on
THE VARIOUS JUSTICES WAS THEIR RELATIONSHIP TO THE BlACK MAN.
It would PROBABLY BE BEST TO BEGIN THIS INQUIRY INTO THE LIVES
OF THE INDIVIDUAL JUSTICES WITH CHIEF JUSTICE EarlWarREN. OnE
SHOULD NOTE HERE THAT THE BEST PERSONALITY ANALYSIS OF THE MEMBERS
OF THE Warren Court was done by John P. Frank. This significant
work was done on the Supreme Court members of 1964. The members
OF THE Court at this time were Chief Justice Earl Warren, Justice
Hugo Black, Justice William 0. Douglas, Justice Tom Clark, Justice
John Marshall Harlem, Justice William Brennan, Justice Potter
Stewart, Justice Byron White, and Justice Arthur Goldberg. Since
1964 there have been several changes in the Court. Justice Gold¬
berg AND Justice Tom Clark resigned from the Court at the end of
THE 1965 and 1966 terms RESPECTIVELY. As A RESULT OF THESE VACANCIES
2
John Frank, The Warren Court (New York: MacMillan Co., 1964).
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A Jewish Southerner, Abe Fortas and a Black Civil Rights lawyer,
Thurgood Marshall joined the Supreme Court.
Now LET us BRIEFLY LOOK INTO THE BACKGROUND OF CHIEF JUSTICE
Warren. He was born in Los Angeles on March I9, 189I, the son of
A Norwegian railroad mechanic. Mr. Warren attended the University
of California, from which he received his basic college and law de¬
grees IN 1912 and 1914, From 1914 to I917 he practiced law in the
San Francisco area. In 1917 and I918 he was in the Army finishing
AS A FIRST LIEUTENANT IN THE INFANTRY.
From the end of World War I until the present, Warren has been
active in public life. He was a city and county prosecuting attor¬
ney FROM 1919 TO 1939* •h 19^3 he became GOVERNOR OF CALIFORNIA
AND continued IN THAT OFFICE UNTIL HE BECAME A SUPREME CoURT JUSTICE
IN 1953-
As A Republican Governor of California, Warren gained the re¬
putation OF being a just and fair-minded person. In 1947 he told
THE California Constitution Convention that:
The heart of any constitution consists of its Bill of
Rights those provisions that secure to the people their
liberty, of conscience, of speech, of the press, of law¬
ful ASSEMBLY AND THE RIGHT TO UNIFORM APPLICATION OF
THE LAWS AND TO DUE PROCESS OF LAW. EvERY OTHER PRO¬
VISION OF THE Constitution should be designed in the
SPIRIT OF THESE BASIC RIGHTS IN ORDER TO MAKE SURE
THAT THEY BECOME NOT MERE THEORETICAL RIGHTS, BUT
ACTUAL RIGHTS.3
In 1953 Mr. Warren succeeded Chief Justice Fred Vinson, who
3
The Warren Court, p. 25.
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DIED IN September of 1953* After taking over the rights as Chief
Justice, Warren made significant progress in the struggle for equal
RIGHTS for Blacks. The historic Brown decisions have credited
Warren for this efforts to make America adhere to the mandate of
RACIAL JUSTICE. At A LATER POINT ATTENTION WILL BE GIVEN TO THE
SIGNIFICANCE OF THE VOTING PATTERNS OF JUSTICE WARREN FROM 1964-
1968 IN THE STRUGGLE FOR THE ERADICATION OF RACISM IN AMERICAN LAW.
The next justice to be considered is Hugo L. Black. He was
BORN ON February 27, 1886, in Clay County, Alabama. He had high
school type of education at the University of Alabama at Ashland,
Alabama. This was his second choice for he wanted to go to the
4
University of Alabama but his grades were not satisfactory.
Thus, he took up the study of law. He graduated with honors.
Then he decided to move to Birmingham where he opened a law office.
He sought to broaden his appeal by joining every organization
THAT HE COULD.
The QUESTION of race can be seen manifested THROUGHOUT THE
PUBLIC LIFE OF HUGO BlACK. DaVID BeRMAN SAID IN HIS ARTICLE, **TbE
Racial Issue and Mr. Justice Black," that Black has not had any
5
CONTACT WITH BLACKS ON A SOCIAL BASIS. YeT Mr. BerMAN CONTENDS
^1 Bl D . , P. 4l
5
Davis Berman, "The Racial Issue and Mr. Justice Black," Id
American University Law Review, p. 387 (June, 1967).
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THAT Justice Black does not have any racism in his intellectual
MAKEUP. This is a debatable point which will be contended with
THEM ON A PROFESSIONAL BASIS. As A PUBLIC OFFICIAL, HE HAD HIS
FIRST CONTACT WITH BlACKS WHEN HE WAS A JUDGE IN POLICE COURT AT
THE AGE OF 25 IN BIRMINGHAM, ALABAMA. At THIS TIME ABOUT FORTY
PERCENT OF THE PEOPLE IN BIRMINGHAM WERE POOR BlACKS. JuDGE BlACK
WAS REGARDED AS A FAIR MINDED JUSTICE TO BOTH BlACKS AMD WHITES.
Another instance of interrelation with Blacks occurred when Blacks
HELPED Hugo Black be elected Solicitor of Jefferson County. His
OPPOSITION WAS Harrington Heflin, brother of United States Senator
6
Tom Heflin. During his tenure in office Black was instrumental
IN EXPOSING THE CORRUPT PRACTICES, AT THAT TIME, IN BESSEMER,
Alabama, by the police who were using the third degree to get
Blacks to confess to crimes. Solicitor Black presented his
CRITICAL REPORT OF THE PRACTICE BEFORE THE GRAND JURY OF THE
COUNTY."^
One OF THE SKELETONS IN HIS CLOSET WHICH ALMOST PREVENTED
Hugo Black from becoming Supreme Court Justice was the fact that
HE WAS ONCE A MEMBER OF THE K. K. K. He WAS ASKED TO JOIN THE
RACIST ORGANIZATION, AND HE OFFICIALLY JOINED ON SEPTEMBER 11, 1923^
AND RESIGNED OH JuLY 9? 1925* 1"'^ ^AS IRONIC THAT THIS WAS TWO DAYS




THAT THE STATE KlAN ORGANIZATION FAVORED HIS ELECTION. Mr. BLACK
SUPPORTED A Catholic, Al Smith, in 1928 for President. Mr. Black
g
WAS opposed for the Senate by Tom Heflin in 19j0-
After a short, but rather distinguished career as a United
States Senator Mr. Hugo Black was appointed by then President
Franklin Roosevelt to the United States Supreme Court in 1937*
From 1937 until 196^ he was a strong fighter for the rights of
minorities. He was a great supporter of the Brown cases, in spite
OF the fact he received personal vendette from many Southerners
FOR "betraying the South by his actions." He has fought for fair
9
trials for all people and freedom of speech for all people.
1
The position of Mr. Black since 19'o4 will be considered later.
The third justice to be considered is Justice William 0.
Douglas."'^ He was born in Ottertail County, Minnesota, on October
16, 1898. His father was a Presbyterian home missionary. At the
AGE of six Mr. Douglas’ father passed. Despite the hardship of
BEING A POQr boy, Mr. DouGLAS EARNED HIS WAY THROUGH WHITMAN COLLEGE
AT Walla Walla, Washington. He served in the First World War and
8
Ibid., p. 388
^Warren Court, p. 4o
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For further information on the life and work of Mr. Black
SEE THE FOLLOWING SOURCE: JoHN FrANK, Mr. JUSTICE BlACK, ThE Man
AND His Opinion (New York: Alfred Knopp, 1949)*
11
See John Sci-imi dhauser, "The Justices of the Supreme Court:
CoLLETiVE Portrait," 3 Midwest Journal of Political Science [1939t
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THEN CAME HOME TO FINISH HIS COLLEGE WO.TK IN 1920. 1n 1922 HE EN¬
TERED Columbia Law School where he graduated in 1925* After three
YEARS OF LAW PRACTICE, TWO OF THEM WITH AN EXCLUSIVE LAW FIRM, HE
WENT TO JOIN THE YaLE LaW FACULTY. UNDER DeAN ROBERT HuTCHINS WHO
LEFT Yale in 193O to become President of the University of Chicago.
In 1939 President Roosevelt appointed VJilliam 0. Douglas. Thus
during his career as a justice, Douglas has been a strong advocate
OF individual liberty. He has been a strong advocate for equal
12
RIGHTS AND JUSTICE FOR BLACKS.
The FOURTH justice to be coNsioErREo IS Justice Tom Clark. He
WAS BORN ON SEPTEMBER 22, 1898, IN DALLAS, TEXAS. He WAS EDUCATED
AT Virginia Military Institute 1917~1918. He received his A.B.
DEGREE IN 1921 FROM THE UNIVERSITY OF TeXAS AND ALSO HIS LLB IN
121922.'-^
Mr. Clark has led a rather strange public life. He was given
THE JOB OF Assistant Attorney General in the United States Depart¬
ment OF Justice due to the efforts of a family friend. Senator Tom
CONNALLY OF TeXAS. DurING WORLD WAR II, ClARK WAS APPOINTED CI V1LI AN
Coordinator to the Western Defense Command by President Roosevelt.
His duty was to curfew all persons who were regarded as enemy aliens,
including Native born Japanese, and to relocate them in an inland
camp. This action was purely racially motivated, for many of the
Japanese Americans were taken from their homes, and their properties
12
Warren Court, pp. 57
13
Who*s Who in American Politics 1969-197^^ p* 216.
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WERE CONFISCATED BY THE STATE. Mr. ClARK SIMPLY FOLLOWED THE ORDERS
OF Washington. One should note he argued the legality of the cur¬
few REGULATIONS. FOR THIS RACIST ACT HE GAINED A SIGNIFICANT PRO¬
MOTION. He was APPOINTED AS HeAO OF THE ANTITRUST DIVISION OF THE
Attorney General's Office. His next big appointment was to become
THE United States Attorney General. Then in 19^9 after Justice Frank
Murphy died, President Truman appointed Tom C. Clark to fill this
VACANCY ON THE CoURT.
When it was learned that Tom Clark was going to become a Supreme
Court Justice, he was opposed by many people including Blacks. He was
CHARGED WITH BEING A RED-BAITING EXTREMIST, INSENSITIVE TO RIGHTS OF
FREE SPEECH AND FREE ASSOCIATION.' He WAS ALSO CHARGED WITH BEING
HOSTILE TO Black ?>eople. Since his appointment to the court up
UNTIL 1964, HE HAS BEEN WITH THE MAJORITY IN SUBSTANTIALLY EVERY
i4
CASE UPHOLDING NeGRO RIGHTS. HiS RECORD SINCE 19o4 WILL BE AN¬
ALYZED LATER IN THIS PffPER.
The NAME OF John Marshall Harlan is a very familiar name to
Black people who are concerned about the forces that determine their
DESTINY. This is the name of a justice who served on the Supreme
Court from 1877 to 19II. He was a great believer that the Con¬
stitution WAS COLOR BLIND WHILE HIS ASSOCIATES ON THE COURTS WERE
ADVOCATING A RACIST SECOND CLASS POSITION FOR THE BlACK MAN. ThIS
l4
John Frank, Warren Court, pp. 77”96
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MAN WAS THE GREAT DISSENTER OF HIS DAY. TODAY HIS NAMESAKE GRANDSON
IS THE GREAT DISSENTER ON THE PRESENT CoURT. ThE PRESENT-DAY DIS¬
SENTER DOES NOT GENERALLY VOTE FOR THE BlACK MAN.
Mr. J. M. Harlan was born in Chicago, Illinois, on May 20, 1899*
He RECEIVED his A. B. DEGREE FROM PrINCETON UNIVERSITY IN 1920. He
WAS A Rhodes Scholar at Balliol College in Exford, England, where he
RECEIVED A B. A. IN JURISPRUDENCE IN 1923* He RECEIVED A LLB FROM
1 ^
New York University Law School in 1924. Harlan's legal career was
LARGELY SPENT ON WALL STREET WHERE HE WAS A CASE-TRYING PARTNER FOR
ONE OF THE MOST FAMOUS LAW FIRMS IN THE COUNTRY, THE FIRM OF WHICH
Thomas E. Dewey is now senior partner. As a result of his back¬
ground, HE WAS A HERO IN WORLD War II FOR HE RECEIVED THE LeGION
OF Merit from the United States and the Froit De Guerre from the
French. In 1954, he was appointed to the Court of Appeals in 195^^*
In November of 195^ President Eisenhower advanced Harlan to the
Supreme Court to replace Rober.t Jackson. Since 19^o1 on the number
i6
of dissents HAR.LAH had WRITTEN BEGAN TO STEADILY INCREASE.
The next justice to be considered is William Bremmam.''^ He
Who's Who in American Politics 19':9“7*^' ^''^3
16
John Frank, Warren Court, pp.
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During the early years of the Warren Court Associate Justices
Stanley F. Reed, Harold H. Burton, Robert Jackson, Sherman Minton,
Charles E. Whittaker and Felix Frankfurter served on the court. Most
n
WAS BORN IN Newark, New Jersey, on April. 25, I906. Mr. Brennan re¬
ceived HIS B. S. FROM THE UNIVERSITY OF PENNSYLVANIA IN 1928. He
RECEIVED HIS LLB FROM HARVARD IN 193^* • BrENNAN SERVED AS SU¬
PERIOR Court Judge from Appellate Division Judge, New
Jersey 195B~’1952j Justice, New Jersey Supreme Court 1952“195^* Be
WAS APPOINTED ASSOCIATE JUSTICE OF THE SUPREME COURT OF THE UNITED
States in 195^*
Mr. Potter Stewart was considered as the Justice of the World
War n generation, since he was only forty-three when appointed to
THE Court in 1958- Mr. Stewart was born in Jackson, Michigan, on
January 23, 1915* Stewart was educated at Yale College where
HE RECEIVED HIS B. A., CUM LAUDE, 1937^ CAMBRIDGE UNIVERSITY FELLOW,
1937~38i Yale Law School LLB. Cum Laude, 19^J'1j Pm Betta Kappa. Mr.
Stewart has served as Vice Mayor of Cincinnati, Ohio, 1952“53i B. S.
Judge, Court of Appeals, Sixth Circuit 195^~58 and was appointed to
18
THE Supreme Court in 1958*
'^7of these men did not participate in the major cases cited in
THIS STUDY. The following REFERENCES WOULD BE HELPFUL IN AN INVES¬
TIGATION OF THESE justices: Dr . Harlan Phillips. Felix Frankfurter
Remi ni sces . (New York: Reynal <&. Co., 19^0); Rosalie M. Gordon. N i n e
Men AGAINST America ‘Jew York: The Devin-Adair Co., 19^2) Sidney H.
Asch The Supreme Court and Its Great Justices, New York: Arco Pub-
Ll SHIMG Co. Inc. 1071); Alpi-ieus Thomas liASOii The Supreme Ccjp.t
Taft to Warren Baton Rouge: Louisiana State University Press, I968)
Wallace Mendelson, ed. Felix Frankfurter: A Tr1bute. New York:
William Morrow G Co., 19^^); Robert H. Jackson The Supreme Court in the
American System of Govep.mmemt. Cambridge. Marvard University Press,
1955.
18
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Football players are not always dumb. This is evident by the
FACT THAT A FORMER ALL-AmERI CAN FOOTBALL PLAYER, ByrON WhITE WAS
APPOINTED. TO THE SUPREME COURT. HE WAS BORN IN FORT COLLINS, COLORADO
ON June 8, 1917* • White was educated at the University of
Colorado where he received his B. A. degree in 1938- He was a Rhode
Scholar at Oxford University in 1939* He received his LLB in 19^6
FROM Yale Law School, and was elected to Phi Beta Kappa. Justice
White served as Law Clerk to the Chief Justice of the United States
FROM 19^6“19^^7J appointed DePUTY ATTORNEY GENERAL OF THE UNITED
States from I961 to 1962. President John Kennedy appointed his
FRIEND, Byron White, to become Associate Justice of the Supreme
Court.
The next Justice to be considered is Arthur Goldberg. He was
BORN IN Chicago, Illinois, on August 8, I908. He was educated at
Crane Junior College where he received a B. S. L. in 1929- 1930
HE received a J. D. from NORTHWESTERN. HE WAS SECRETARY OF LABOR
FROM -1^62. In 1962 HE WAS APPOINTED ASSOCIATE JUSTICE OF THE
Supreme Court where he served until 1965* After the death of Adlai
Stevenson, Mr. Goldberg was persuaded by President Johnson to resign
as a Supreme Court Justice in order to become the United States Am¬
bassador TO THE United Nation where he served until 1968. Mr.





After Mr. Goldberg resigned from the Court he was replaced by
ANOTHER Jew. According to Who's Who in American Politics, Abe
Fortas was born in Memphis, Tennessee on June 19, I9IO. He married
Carolyn Agger on July 1935- • Fortas received his A. B. degree
IN 1930 PROM Southwestern College in Memphis, Tennessee, and his
LLB. from Yale in 1933- served as Director of the Division of
P:)WER IN THE Department of the I nter i or ■ from 1931-1942; Under¬
secretary OF the Interior, 1942-1946; Assistant Chief, Legal Division
OF the Agriculture Adjustment Administration 1933~193^- Acting
General Counsel National Power Policy Commission in 194i. President
OF the Commission to Study Changes in the Organic Law of Puerto
Rico, 1943; Advisor to the United States Delegation at meeting of
THE United Nation in San Francisco in 194^ and in London in 1946.
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He served as Associate Supreme Court Justice from 1965-1969’
The last justice who served was the first Black Supreme Court
Justice Thurgood Marshall. He was born in Baltimore, Maryland, on
July 2, I908. Mr. Marshall received his A. B. degree from Lincoln
University in 193^; LLD, 47, Howard University, LL.B., LL.D, 54. Mr.
Marshall has been a leader in the legal struggle for equal rights for
Blacks. His many civil rights cases argued by him before the Supreme
Court included the Texas Primary Case in 1944, Restrictive Covenant
Cases in 1948, University of Texas and Oklahoma Cases in I95O;
VISITED Japan and Korea to investigate court martial cases involving
21
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BLACK SOLDIERS, 1951» AND SCHOOL SEGREGATION CASES, 1952“53* UNITED
States Circuit Judge I961-65, U. S. Solicitor General 1965-1967*
Director, Counsel Legal Defense and Education Fund of the NAACP -
1940-1961, Associate Justice U. S. Supreme Court 1967*^^
Thus the little biographic melodrama has ended. The elevation
OF MEN FROM THE NORTH, FROM THE SOUTH, FROM THE EAST AND FROM THE
West has been mentioned. Now, why is the type of men on the Supreme
Court so important to the Black man and what was the score care for
THE individual JUSTICES IN CASES INVOLVING BLACK PEOPLE FROM 1964 TO
1968? Supreme Court justices are men with various minds and di¬
versified BACKGROUNDS WHO INTERPRET THE CONSTITUTION IN TERMS OF
THEIR OWN EXPERIENCE, JUDGEMENTS ABOUT PRACTICAL MATTERS AND THEIR
2'5
IDEAL PICTURE OF SOCIAL ORDER. IT IS QUITE SIGNIFICANT TO NOTE THAT
MOST OF THE MEMBERS OF THE COURT HAD LITTLE OR NO EXPERIENCE WITH
Blacks on a man to man basis, mostly strictly on a philosophical
BASIS. John Schmidhauser said in his work The Justices of the
Supreme Court: A Collective Portrait that there is a very high
FREQUENCY AMONG THOSE PERSONS APPOINTED TO THE SUPREME COURT TO BE
24
PERSONS ON A VERY HIGH SOCIAL STATUS. In ADDITION ONE SHOULD NOTE
^^SiDNEY Ulman, "The Analysis of Behavior Patterns of the United
States Supreme Court," 22 Journal of Politics, p. 629 (i960).
ph
John Schmidhauser, "The Justices of Supreme Court: A Col¬
lective Portrait" 3 Midwest Journal of Political Science 1 (1959)*
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THAT Supreme Court positions have been frequently used to settle
LARGE DEBTS IN THE MARKET PLACES OF POLITICS. Tl-IUS IN THE LIGHT OF
THE GREAT BARRIER THAT EXISTS BETWEEN THE UPPER ECHELON IN AMERICAN
SOCIETY, AND THE POOR WHITE AND BLACK MASSES, MANY OF THE JUSTICES'
DECISIONS, DURING THE PERIOD STUDIED AND DURING OTHER PERIODS, ARE
NOT ATTUNED TO THE URGENT NEEDS OF BLACK AMERICA. Oil THE OTHER HAND,
ONE MUST KEEP IN MIND THAT THE ELITE FORMATIVE EXPERIENCES OF THE
JUSTICES COULD HAVE PLAYED A SIGNIFICANT ROLE IN THEIR ACTIONS.
In THE LIGHT OF THIS BACKGROUND STUDY, ATTENTION SHOULD NOW BE
GIVEN TO AN ANALYSIS OF THE VOTING PATTERN OF THE JUSTICES. ThIS
STUDY OF THE VOTING PATTERN OF THE SUPREME COURT JUSTICES WAS TAKEN
FROM THE Supreme Court cases from 19^4 to 1968. The main criteria
IN SELECTING THE CASES WAS TO DETERMINE IF THE INDIVIDUAL CASES
DIRECTLY INVOLVE BlACK PEOPLE. ThERE WERE FORTY-SIX CASES SELECTED
IN VARIOUS AREAS. THESE CASES DEALT WITH TRIALS, JURIES, FAMILY
RELATION, VOTING, REPRESENTATION, HOUSING, RECREATIONAL FACILITIES,
PUBLIC ACCOMMODATIONS AND FREE SPEECH. ThE DATA WAS TABULATED ON
VARIOUS CHARTS TO HELP CLASSIFY THE MATERIAL.
This study has brought to light some interesting facts. At a
QUICK GLANCE AT THE CHART ONE WOULD ASSUME THAT THE MAJORITY OF
THE MEMBERS OF THE SUPREME CoURT NEARLY ALWAYS VOTED IN FAVOR OF
Black people. This position can be readily acquired from the fact
THAT Justices Marshall's, Fortas' and Goldberg's voting records
showed a 100^ VOTING RECORD IN FAVOR OF BlACK PEOPLE. YeT THE RE¬
LIABILITY OR WORTH OF THESE PERCENTAGES IN RELATIONS TO THE TOTAL
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STUDY MUST BE QUALIFIED. JUSTICE MARSHALL PARTICIPATED IN ONLY
FIVE CASES CONSIDERED IN THIS STUDY. ThIS LIMITED INVOLVEMENT WAS
PARTICALLY DUE TO THE FACT THAT HE DID NOT JOIN THE SUPREME COURT
UNTIL 1967* ADDITION, IT WAS ALSO DUE TO THE FACT THAT HE HAD TO
DISQUALIFY HIMSELF FROM VOTING IN SEVERAL CASES BECAUSE HE HAD BEEN
INVOLVED IN THE PREPARATION OF THE CASES TO BE PRESENTED BEFORE THE
Supreme Court. He had served as United States Solicitor General
FROM 1965 TO 19^7* The extent of his participation was 115s of the
FORTY-SIX CASES. TH'.'S, THE 10OyO VOTING RECORD OF JUSTICE MARSHALL
MUST BE VIEWED IN RELATION TO THE TOTAL NUMBER OF CASES.
The SAME CRITERIA SHOULD BE USED TO EVALUATE THE VOTING RECORD
OF Justices Fortas, and Goldberg. Justice Arthur Goldberg was a
MEMBER of THE SUPREME COURT DURING THE 19^4 AND 19^5 TERMS OF THE
Supreme Court.
It was evident throughout the study that the Justices tended to
BE more likely TO VOTE FAVORABLE TOWARD THE POSITION OF BlACK PEOPLE
only in certain areas OF LAW. CHIEF JUSTICE EarlWarREN TENDED TO
NEARLY ALWAYS VOTE IN FAVOR OF THE POSITION OF BlaCK PEOPLE. HiS
pro-Black voting record is He only voted against the position
OF Black litigants in two cases. One dealt with public accommodations
AND the other case DEALT WITH FREE SPEECH.
One should especially note that Justice Black had been con¬
sidered AS ONE OF THE LEADERS OF THE LIBERAL WING OF THE COURT PRIOR
TO 1964.25 His OPINIONS AND VOTING RECORD IN THIS STUDY SHOWED HE
^5see "Civil Rights Symposium" 43 University of Detroit Law
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HAD JOINED WITH JUSTICE HARLAN TO BE THE LEADERS OF THE MEMBERS OF
26
THE COURT TO CONSISTENTLY VOTE AGAINST BlACK PEOPLE. ThIS ACTION
BY Justice Black will be further considered in a later chapter.
Since this study was about the role of the Supreme Court toward the
Black man from to 1968 it was felt necessary to consider the
actions of Justice Black. He seemed to have reversed his earlier
tendencies to vote in favor of Black people before the Supreme
Court. From the study several noteworthy facts were discovered.
Justice Black participated in 45 out of the 46 cases. He tended
TO vote overall in favor of the position of Black people in 55-^
THE CASES. He was MORE INCLINED TO VOTE IN FAVOR OF BlACK PEOPLE IN
CASES INVOLVING EDUCATION, VOTING, REPRESENTATION, AND FAMILY RE¬
LATIONS, THAN IN CASES INVOLVING FREE SPEECH, AND RECREATIONAL
FACI LI Tl ES.
Attention should now be given to the voting records of Justice
Douglas and Justice Clark. Justice Douglas had an overall pro-
Black voting record of ^6fo. He voted against the position of Black
people in a housing case and a public accommodation case. On the
25
Journal 253 (19°5) an analysis of the significant cases
involving Black people from the perspective of analyzing the decisions
OF THE Justices from i960 to 1964.
2^There are several valuable resources in the area of Be¬
havioral Research on Supreme Court Justices which bears scrutiny. They
ARE AS follows: (A) Joel Grossman, Dissenting Blocs on Warren Court
24 Journal of Politics 1028 (1968); (B) Joel Grossman. Social Back¬
ground AND Judicial Decisions 29 Journal of Politics 234 (1967); (C)
Linda Festa and L. D. Vichules. "Cliques on Supreme Court: Myth on
Reality" 9 Sociological Quarterly. 5^0 Autumn (1968)
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OTHER HAND, HE TENDED TO VOTE AGAINST THE CLAIMS OF BlACK PEOPLE IN
THE AREAS OF FREE SPEECH AND TRIALS.
The next two Justices to be considered were Justices Harlan and
Justices Brennan. Justice Harlan participated in all :f the cases.
He tended to vote in favor of the position of Black people in only 4l
per cent of the 46 CASES. He only voted in favor of Black people in
SOME CASES dealing WITH EDUCATION, PUBLIC ACCOMMODATION, JuR I E,S AND
REPRESENTATION. HiS VOTING RECORD TENDED TO BE THAT OF HIS HISTORICAL
BACKGROUND OF BEING THE LEGAL DEFENDER OF THE FINANCIAL POWER STRUC¬
TURE OF Wall Street. His voting record in favor of Black people in
THE OTHER AREAS TENDED TO RANGE FROM FIFTY PER CENT TO ZERO PER CENT.
On the Other hand. Justice Brennan had a better voting record. He
TENDED TO HAVE AN OVERALL VOTING RECORD OF OF THE CASES IN
FAVOR OF Black people. The only area in which there was a signifi¬
cant DISSENTING VOTING PATTERN AGAINST THE POSITION OF BlACK PEOPLE
WAS IN THE AREA OF PUBLIC ACCOMMODATIONS.
Now attention should be given to Justice Stewart and Justice
White. Justice Stewart participated in 45 of the cases. 1-1e tended
TO vote in favor of Black people in of the cases. He voted in
FAVOR of Blacks in nine out of ten areas of consideration. He voted
AGAINST Black people in cases dealing with free speech. Oh the other
HAND Justice White's record was not very different from Justice
Stewart. Justice White voted in favor of the constitutional claims
IN 65,'o of the 46 cases. He tended to vote against the position of
Black people in the areas of free speech and public accommodations.
One should keep in mind the fact that the h i stop i cal sac!-:-
GnO'JND OF ilOST OF THE JUSTICES 3UPPO;i:TED THE VI EV/ THAT THEY DID
NOT CENEHALLY HAVE MUCH DEALIN., WITH oLACKS ON A SOCIAL LEVEL.
This feature was regarded as a common contrieuting factor to the
PERPETUATION OFWhITE RACISM IN PUBLIC INSTITUTIONS. Of.'E CAN MOT
ADECUATELY UNDERSTAND THE VOTING RECORD OF THE JUSTICES I iJ THIS
STUDY WITHOUT UNDERSTANDING THE NATURE OF THE CASES UNDER CON¬
SIDERATION. Thus an analysis of the significant cases are in
ORDER. The period of 195^ to 1968 WAS MOTED FOR THE PASSAGE OF
SEVERAL SIGNIFICANT CiVIL RIGHTS LAWS. ThUS, IT SEEMS IN ORDER TO
BEGIN THE ANALYSIS OF THE SIGNIFICANT CASES WITH AN ANALYSIS OF
THE CASES IN THIS STUDY WHICH DEALT WITH DETE.RMING THE CONSTI¬
TUTIONALITY OF THE Civil Rights Acts passed by Congress during the
TIME OF THIS STUDY
TABLE I

































Education 8 0 7 0 7 0 7 0 7 0 7 V 7 0 0 R 0
F AMI LY
Relations 2 0 2 0 2 0 0 2 2 0 2 0 2 0 2 0 2 0
PUBLIc
ACCOM. 7 1 4 4 71 1 7 1 7 1 2 L.' 7 1 7 > 6 0
Recre .
FAC . 7 0 0 7 n-■) 0 2 1 0
n
-■) 2 1 2 1 2 1 2 0 1 0
Free
Speech 7 1 2 9 8 0 2 6 '2
/T
u 6 2 2 7 7 7 4 0 4 c
Hous1NG 2 0 1 1 1 1 1 1 1 1 1 1 2 0
JUR1ES 7 0 2 1 .) 0 2 1 2 1 2 1 2 1 2 1 2 0 1 0
Tr 1 ALS 8 0 4 4 8 0 0 2 7 7 8 0 6 2 7 7 8 0 7 0
VOT1NG 6 0 4 2 6 0 u 0 7 7 6 0 7 1 0 7 0 7 0
Represen-
TATION 1 0 1 0 1 0 1 0 1 0 1 0 1 0 1 0 1 0
Total 44 2 27 20 44 2 26 11 19 27 47 7 72 70 16 29 0 17 0 7 0
Per¬
centageiL 4 Jti. 4 J2 JO- 4i 88 12I 29 ..JLU Jl. 100 0 100 0 'Too 0
CHAPTER I I I
THE ETHICAL IMPLICATIONS OF THE SUPREME COURT
AMD THE CIVIL RIGHTS ACTS
In an address at Howard University cri June 4, 1964, President
Johnson announced plans for a White House CoNFErRENCE on Civil Rights.
He said;
Nothing in any country touches us more profoundly, and
NOTHING IS MORE FRIGHTED WITH MEANING FOR OUR OWN DESTINY
THAN THE REVOLUTION OF THE NeGRO AMERICAN.... In OUR
TIME CHANGE HAS COME TO THIS NATION TOO. TmE AMERICAN
Negro, acting with impressive restraint, has peacefully
PROTESTED AND MARCHED DEMANDING A JUSTICE THAT HAS LONG
BEEN DENIED. ThE VOICE OF THE NeGRO WAS A CALL TO ACTION.
But it is a tribute to America that, once aroused the
Courts, and Congress, the President and most of the
PEOPLE HAVE BEEN THE ALLIES OF PROGRESS ThUS, WE HAVE
SEEN THE HIGH COURT OF THE COUNTRY DECLARE THAT DIS¬
CRIMINATION BASED ON RACE WAS REPUGNANT TO THE CONSTI¬
TUTION, AND THEREFORE VOID. We HAVE SEEM IN 1957^ 196O
AND AGAIN IN 1964,' THE FIRST CIVIL RIGHTS LEGISLATION IN
THIS NATION IN ALMOST AN ENTIRE CENTURY. (ThESE VICTORIES)
AS Winston Churchill said of another victory for freedom -
IS NOT THE END. It IS NOT EVEN THE BEGIMNINip OF THE END
BUT IT IS, PERHAPS THE END OF THE BEGINNING.
The Executive Branch, the Legislative Branch and the Judicial
BrRANCH OF THE UNITED STATES GOVERNMENT ARE COMPOSED OF PEOPLE WHO ARE
MOSTLY, White Anglo-Saxon Protestants. They have been given the awe¬
some RESPONSIBILITY OF MAKING, OF INTERPRETING, AMD OF CArRRYING OUT
THE LAWS OF THE UNITED STATES OF AMERICA. PEOPLE INVOLVED IN THIS PRO¬
CESS ARE POLITICAL BEINGS WHO FORI-1ULATE THEIR VALUES, BELIEFS AND
^Revolution in Civil Rights. Congressional Quarterly Service,
June 1968, p. 26
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attitudes through various forms of social, educational, political, and
RELIGIOUS indoctrinations. ThEY LEARN FROM THEIR PARENTS, FRIENDS,
SCHOOLMATES, BUSINESS ASSOCIATES, CHURCHES, POLITICAL AND SOCIAL INSTI¬
TUTIONS. Through this process our mostly White governmental leaders
TEND TO DEVELOP CERTAIN BELIEFS ABOUT PEOPLE WHO ARE CALLED BlACK,
Negro or Afro-American. This minority group tends to be regarded as
INFERIOR BY THE WHITE AngLO-SaxON PrOTESTANTS.
Institutional racism is deeply embeded in American society. There
IS SUBSTANTIAL EVIDENCE TO SUPPORT THIS VIEW AMONG OUR DOMINANT
American institutions: educational, economic, political, legal, and
MEDICAL. As A RESULT OF PRACTICES WITHIN THESE INSTITUTIONS BLACK
2
CITIZENS IN America are consistently penalized for reasons of color.
President Johnson failed to indicate in his speech that Congress,
THE President and the Courts have not really taken affirmative
ACTION AS corporate BODIES IN ACTING AS THE DEFENDERS OF THE RIGHTS OF
ALL OF THE PEOPLE OF THE UNITED STATES.
The LEADERSHIP IN CONGRESS, IN THE PRESIDENCY, AND IN THE UNITED
States Supreme Court has begun to recognize the political po¬
tential OF POWER manifest BY BLACK AMERICANS IN THE 19^0's. ThE BlACK
activism for freedom, justice and equal access to rights, privileges
AND responsibilities OF BEING AN AMERICAN HAS BEEN SEEN ON A MORE
MASSIVE BASES IN THE 1960’S THAN IN ANY OTHER TIME IN AMERICAN HISTORY.
^Institutional Racism In America edited by Louis L. Knowles and
Kenneth Prewitt (Englewood Cliffs: Prentice -Hall, Inc. 1967) p. 6-7
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A CLOSE SCRUTINY OF THE RECORDS OF THE MAIN POLITICAL INSTI¬
TUTIONS IN American life does not reflect decisions, laws, and Ex¬
ecutive ORDERS ADEQUATELY RESPONSIVE TO THE NEEDS AND ASPIRATIONS OF
ALL Americans. While nearly at the same time these political forces
FAIL TO ADEQUATELY GRASP THE DEPTH OF THE PROBLEMS WHICH ARE NUR¬
TURING THE SEEDS OF DESTRUCTION IN AMERICA.
The Supreme Court has said that discrimination based upon race
IS unconstitutional. The court has taken some progressive steps
designed to eliminate the badges of servitude that confront the
American Black man. This chapter will look at decisions of the
Supreme Court which address themselves to the Civil Rights Acts
passed by Congress in 1965 and in 1968 From an ethical per¬
spective. Institutional racism will be viewed as a distorted
ETHICAL DEFENSIVE MECHANISM TO SUPPORT THE HISTORICAL DOMINATION OF
THE White Anglo-Saxon Protestant in controlling the major insti¬
tutions OF American life. Attention will be devoted to analyzing
THE CASES FROM THE PERSPECTIVE OF A TRULY SUBSTANTIVE EFFORT TO
bridge the gap BETWEEN DELIBERATE SPEED TO ELIMINATE RACISM AND
INSTITUTIONAL EVASION OF DETERMING THE CONSTITUTIONALITY OF THE
Black’s rights. One should notice that in the significant cases
FOUND IN THIS STUDY THE COURT TOOK SOME STEPS FORWARD, BUT IT DID
NOT GO AS FAR AS IT COULD HAVE IN ORDER TO DESTROY THE STAMP OF STATE
SUPPORT OF INSTITUTIONAL RACISM IN AMERICAN LIFE.
There were three significant caseS'in which the Supreme Court
DEALT WITH THE CONSTITUTIONALITY OF THE 1964 CiVIL RIGHTS AcT.
30
These cases were Heart of Atlanta Motel v United States,^ Katzenbach
4 5
V McClunq, Hamm v City of Rock Hill.
In these cases the Supreme Court had opportunities to face the
issues of Institutional.racism and to stamp out the badges df pre¬
judices. Yet, again the court resorted to utilizing historical instit
TUTIONAL evasive PRACTICES. ThE COURT DID MAKE SOME MOVEMENT TOWARD
FREEDOM FOR THE BlACK MAN, BUT DID NOT MOVE FAR ENOUGH IN ORDER TO
BRING VICTORY FOR FREEDOM.
Attention should be given to a closer examination of the Heart
OF Atlanta Motel v United States case. This case dealt with a de¬
claratory judgment action attacking the constitutionality of Title II
g
OF THE Civil Rights Act of 1964. This section dealt with public
accommodations which was the most controversial section of the 1964
Civil Rights Act. The legislative history of the act indicates that
Congress based the act on section five of the i4th Amendment, which
gave Congress the authority to pass any legislation which was needed
IN order to enforce the provisions of the i4th Amendment. In
addition, the act was also based on the Equal Protection Clause of
%79 u. s. 24i (1964)
^379 u. s. 294 (1964)
5
379 u. s. 306 (1964)
6
See the provisions of the Civil Rights Act of 1964 (HR 7^25 “ ~
PL 88 - 352) IN Revolution IN Civil Rights. Washington: Congressional
Quarterly Service, June I968, pp. 62-65.
THE i4th Amendment as well as on the Congressional power to regu¬
late INTERSTATE COMMERCE UNDER ARTICLE 1, PARAGRAPH 8, CLAUSE 3 OF
THE Constitution. The Supreme Court did not consider the consti¬
tutionality OF THE ACT under SECTION FIVE OF THE 14th AMENDMENT, BUT
ONLY THE COMMERCE CLAUSE.
There is some dictum in the Court’s opinion by Justice Clark
THAT SUBSTANTIATES THE INSTITUTIONAL EVASIVE TECHNIQUES OF THE CoURT.
The Court quoted the Senate Commerce Committee contention that the
FUNDAMENTAL OBJECTIVE OF TlTLE II WAS TO VINDICATE THE DEPRIVATION
OF PERSONAL DIGNITY THAT SURELY ACCOMPANIES DENIALS OF EQUAL ACCESS
TO PUBLIC ESTABLISHMENTS. ThE COMMITTEE ALSO NOTED THAT THE OB¬
JECTIVE COULD BE ACHIEVED BY CONGRESSIONAL ACTION BASED ON THE COM¬
MERCE POWER OF THE UNITED STATES CONSTITUTION. JUSTICE ClARK SAID;
Our study of the legislative record made in the light
OF PRIOR CASES has BROUGHT US TO THE CONCLUSION THAT
Congress possessed amply power in this regai^d, and
WE HAVE therefore NOT CONSIDERED THE OTHER GROUNDS
RELIED UPON. THIS IS NOT TO SAY THAT THE REMAINING
AUTHORITY UPON WHICH IT ACTED WAS NOT ADEQUATE A
QUESTION UPON WHICH WE DO NOT PASS BUT MERELY THAT
SINCE THE COMMERCE POWER IS SUFFICIENT FOR OUR DE¬
CISION HERE WE HAVE CONSIDERED IT ALONE. Mon IS
SECTION 201 (d) or 202 HAVING TO DO WITH STATE
ACTION INVOLVED HERE AND WE DO NOT PASS UPON THOSE
3ECTION3 .1
Section II of the Civil Rights Act of 19^4 was coi-isidered as
THE HOST controversial SECTION. Ill 1 875 THE CoNC.jESS PASSED A
"^Thomas Emerson, David Maber, and Norman Dorsem ed., Poli ti cal
AND Civil Rights in the United States (Boston: Little, Brown 0 Co.,
1967, pp. 2138-2159
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SIMILAR ACT WHICH BROADLY PRESCRIBED DISCRIMINATION IN INNS, PUBLIC
conveyances on land or water, theaters and other places of public
AMUSEMENTS WITHOUT LIMITING THE CATEGORIES OF AFFECTED BUSINESSES
TO THOSE IMPINGING UPON INTERSTATE COMMERCE. ThE CIVIL RIGHTS
Act OF 1875 WAS declared unconstitutional in the famous Civil Rights
Cases. Justice Clark concluded in the Court's opinion that:
The Civil Rights Cases have no relevance to the basis
of decision here where the act not only explicitly
relies upon the commerce power, but the record is
FILLED WITH TESTIMONY OF OBSTRUCTIONS AND RESTRAINTS
RESULTING FROM THE DISCRIMINATION FOUND TO BE EX¬
ISTING .0
In THE CONCLUDING REMARKS OF THE COURT'S OPINION, JUSTICE ClARK
said:
We THEREFORE CONCLUDE THAT THE ACTION OF THE CONGRESS IN
THE ADOPTION OF THE ACT AS APPLIED HERE TO A MOTEL WHICH
CONCEDELY SERVES INTERSTATE TRAVELERS IS WITHIN THE POWER
GRANTED IT BY THE COMMERCE CLAUSE OF THE CONSTITUTION...
It may EE ARGUED THAT CONGRESS COULD HAVE PURSUED OTHER
METHODS TO ELIMINATE THE OBSTRUCTIONS IT FOUND IN IN¬
TERSTATE COMMERCE CAUSED BY RACIAL DISCRIMINATION. BuT
THIS IS A matter of POLICY THAT RESTS ENTIRELY WITH THE
Congress not with the courts. It is subject only to one
caveat - THAT THE MEANS CHOSEN BY IT MUST BE REASONABLY
ADAPTED TO THE END PERMITTED DY THE CONSTITUTION. We
•CANNOT SAY THAT ITS CHOICE HERE WAS NOT SO ADAPTED. ThE
Constitution requires no more.9
It is very evident that the Court had sought to eliminate another
one of the badges of servitude WHICH the Supreme Court of the 1870's
AND l880'S HELPED TO INSTITUTIONALIZE IN ITS DECISION DESIGNED TO
8




RESTRICT THE SUBSTANTIVE POWER IN THE 13~15 AMENDMENTS OF THE CONSTI¬
TUTION. The Court seem to be passing the burden of responsibility to
Congress. The manner in which the Court took to deal with a contem¬
porary badge of servitude is simply another illustration of the workings
of the ethical VIEWS OF SUPPORTERS OF INSTITUTIONAL RACISM.
■ Even in 19^4, the Black, man was still regarded as a piece of
PROPERTY. Justice Douglas realized this fact in his concurring
opiNiON. He sAid:
It is RATHER MY BELIEF THAT THE RIGHT OF PEOPLE TO BE
FREE OF STATE ACTION THAT DISCRIMINATES AGAINST THEM
BECAUSE OF RACE . . .OCCUPIES A MORE PROTECTED POSITION
IN OUR Constitutional system than does the movement
OF CATTLE.
In the light of this fact, this writer contends that the Supreme
Court has a responsibility to take affirmative action to eliminate
ALL VESTIGES OF THE BADGES OF INSTI TUT IONAL RACISM IN AMERICAN LAW
WHICH THEY HAVE INSTITUTIONALLY, UNKNOWINGLY AND KNOWINGLY SUP¬
PORTED. The honorable Charles Black was right when he said:
The most important single task American law must address
ITSELF IS THE TASK OF ERADICATING RACISM. ThE STRATEGY
OF THIS WAR MUST ADDRESS ITSELF TO THE STATE ACTION
DOCTRINE AND TO THE STANDARDIZED ERRORS OF ATTITUDES
WHICH GO WITH THAT DOCTRINE.
^*^See Melville Nimmer, "A Proposal For Judicial Validation of a
Previously Unconstitutional Law: The Civil Rights Act of 1875”
65 Columbia University Law Review ^94 (19^5)
^^379 U. S. 24i
12
Charles Black. "State Action Equal Protection and California
l4" (81 Harvard Law Review 69 (19^9)
3^
The time has come for us to discontinue our attempts to find the
LIMITATIONS OF STATE ACTION. HAROLD HorOWILTZ SAID IN "ThE MISLEADING
Search For State Action” 30 California Law Review 208 C1957) that state
ACTION ALWAYS ATTRIBUTES SOME LEGAL SIGNIFICANCE TO PRIVATE ACTION.
In every case the analysis of the SITUATION ONE SHOULD CONCERN HIMSELF
NOT WITH THE PRESENCE OF STATE ACTION BUT WITH THE CONSTITUTIONALITY
OF THAT STATE ACTION WHICH IS ALWAYS PRESENT.
The Court has on occasion tried to evade the real issue of the
SITUATION BY TRYING TO SHOW THE DIFFERENCE BETWEEN THE VARIOUS FORMS
OF RIGHTS. As MEN BECOME MORE DEPENDENT UPON OTHERS THE LINES OF
distinction DRAWS NARROWER. CHARLES BlACK ONCE SAID THAT THE LAW IS
A RESOURCE TO BE HUSBANDED AND STATE ACTION CAN AT ANY ONE TIME ACT
IN EVERY IMAGINABLE WAY TO EXTEND EQUAL PROTECTION. !t IS BARELY
POSSIBLE for the STATE TO BE NEUTRAL AND WHEN IT DOES OCCUR TENDS TO
ISOLATE RACIAL DISCRIMINATION FOR STATE POWER. ^ ThE-EXPANS I ON OF
STATE FOSTERING, ENFORCING AND EVEN TOLERATING ACTION DOES NOT HAVE
TO MEAN THAT THE 14th AMENDMENT IS TO REGULATE THE GENUINELY PRIVATE
CONCERNS OF MAN.
The interest of the public should be viewed more in the manner
IT CAN be utilized TO REALIZE THE IDEAL OF THE AMERICAN CONSTITUTIONAL
COMMITMENT TO THE AMERICAN CREED. ThE COURT HAS ON OCCASION MOVED IN
THE RIGHT DIRECTION IN THIS REGARD. ThE SUPREME COURT SAID IN MaRSH V
Alabama (326 U. S. 50I) (1946) that the more an owner opens up his
PROPERTY FOR USE BY RIGHT IN GENERAL THE'mORE A PERSON OR ORGANIZATION
Harvard Law Review 69 (I969)
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OPENS UP H13 OR THEIR PROPERTY THE GREATER THE RIGHTS OF THE MEMBERS
OF THE LARGER PLURALISTIC COMMUNITY WOULD HAVE IN SUCH A PROPERTY.
Consequently, once a business has opened itself up to the public it
IS THEN duty bound TO LET THE PUBLIC PLAY A JUST ROLE IN ITS OPER¬
ATION. Thus, the Black man should have a fair share in all levels
OF .THE OPERATIONS OF A PRIVATE CONCERN WHICH HAS A PUBLIC TRUST.
In the Cl VIl Rights Cases (I09 U. S, - 1883) Justice Harlan
referred TO THE MuNM V ILLINOIS CASE IN HIS DISSENT. ThE CourT
said in the Munn Case that property does become clothed with public
INTEREST WHEN USED IN A MANNER TO MAKE IT OF PUBLIC CONSEQUENCE
AND AFFECTS THE COMMUNITY AT LARGE. IT IS IMPLICIT IN THIS CASE
THAT WHEN ONE DEVOTES HIS PROPERTY TO USE IN WHICH THE PUBLIC HAS
AN INTEREST HE IS IN AFFECT GRANTING TO THE PUBLIC AN INTEREST IN
THAT USE AND MUST SUBMIT TO BEING CONTROLLED BY THE PUBLIC FOR THE
COMMON GOOD TO THE EXTENT OF INTEREST HE HAS THUS CREATED FOR THE
PUBLIC.
i4
In a latter case Burton v Wilmington Parking Authority the
Supreme Court said that the public interest was involved in the
PRIVATE INTEREST WAS TO THE EXTENT OF ANY SIGNIFICANT INVOLVEMENT OF
THE STATE IN PRIVATE ACTION. It HAS OFTEN BEEN SAID THAT PRIVATE
DISCRIMINATION IS A CUSTOMARY PRACTICE WHICH THE GOVERNMENT LACK THE
POWER TO REGULATE. ThE AUTHOR OF "CITIZENS IN PROTEST*' SAID THAT IN
Paul v Virginia the Supreme Court said Article 4 Section 2 was
‘'^365 u. s. 715 (i960)
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DESIGNED TO PLACE CITIZENS ON EACH STATE ON THE SAME FOOTING WITH
CITIZENS OF OTHER STATES. ThUS, THE STATE CITIZENS OBTAINED THE
RIGHTS TO BUY AND SELL PROPERTY OF EVERY KIND AND D E3 CR I PTI ON . 5
The American slave population was outside the realm of citizen¬
ship SAID THE COURT IN CORF I ELD V CORYELL.'* ^ It IS IMPLIED HERE
THAT CUSTOM GRANTED THE RIGHTS OF CITIZENSHIP TO THE VIhITE MAN, YET
IT TOOK THE 14tH AMENDMENT TO THE CONSTITUTION TO MAKE IT POSSIBLE
FOR THE Black mam to obtain his citizenship. Thus, in order for
THE Black man to obtain what is customary for the White man, the
federal arm of the government must manifest itself to transform the
customary parctice of discrimination against the Black man to assure
EQUAL OPPORTUNITY OF ALL CITIZENS.
Yet, during the years i873“1883, the Supreme Court sought to dis¬
honor THIS AIM AS IT SOUGHT TO SUPPORT THE CAPITALISTIC EXPANSION OF
American business enterprises. The Court in the Slaughter House
CASE acknowledges THE INTENDED PURPOSE OF THE 14th AMENDMENT, BUT
USED THIS CASE TO SOLVE THE PROBLEMS OF NATIONAL VERSUS STATE PRO¬
TECTION OF ECONOMIC INTEREST RATHER THAN GIVE ADDED SUPPORT TO THE
NEED TO PROTECT THE FUNDAMENTAL RIGHTS OF EX-SLAVES. "BY ALLOCATING
THE PROTECTION OF FUNDAMENTAL RIGHTS TO STATE GOVERNMENTS, THE PRO¬
TECTION OF Afro-Americans lay in the hands of the states."”'7
'*^6 Howard Law Journal iS? June (T96o)
1
°Lois Moreland. White Racism amp The Law (Columbus: Charles
E. Merritt Publishing Co., 197O) p- 32*
Bid.pp. 78“79
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In Ex Parte Virginia, the court held that individual interference
WITH HUMAN RIGHTS DOES NOT COME WITHIN THE DEFINITION OF STATE ACTION.
When an individual violates the rights of another person then the in¬
jured PARTY could seek REDRESS FROM THE STATE. ThIS COURSE OF ACTION
MAY HAVE BEEN ALRIGHT IF THE PERSONS INVOLVED WERE WHITE BUT THE
Black man especially in the South could not expect to get justice.
A CLASSIC illustration of American Justice could be seen by
Charles Warren's often quoted words about the court decisions on the
Reconstruction Era's seven Act and the 13“’I5 Amendments. His words
ARE impregnated WITH THE VENON OF INSTITUTIONAL RACISM WHEN HE SAID:
THERE CAN BE NO QUESTION THAT THE DECISIONS IN THESE
CASES WERE MOST FORTUNATE. ThEY LARGELY ELIMINATED FROM
NATIONAL POLITICS THE NeGRO QUESTION WHICH HAD SO LONG
EMBITTERED CONGRESSIONAL DEBATES; THEY RELEGATED THE
BURDEN AND THE DUTY OF PROTECTING THE MeGRO TO THE
States, to whom they properly belonged; and they served
NCE in the national COURT IN THE
The Supreme Court has been forced by the imperatives of the
TWENTIETH CENTURY TO TAKE A SERIOUS LOOK AT THE EFFECTS OF RACIST
BEHAVIOR ON PEOPLE OF COLOR. In SPITE OF THE ACTIONS OF THE COURT AT
THE END OF THE 19TH CENTURY, THE COURT AT THE BEGINNING OF THE 20th
Century began to chip away the racist separate but equal doctrine in
THE PLESSY V F ERGUSON . In FACT IT BEGAN BY USING THE EQUAL PRO¬
TECTION CLAUSE TO "infuse EQUALITY AS A VALUE IN RACE RELATION."
The fact that Congress under pressure of the times passed the Civil
Rights Act of 1964. Title II of that law is similar to the public
^®Ibid p. 8l
REFUSED TO grant TO THE
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Accommodation Act of 1875* Yet the Court
Black American its long denied rights of full citizenship; but still
REGARDED THE BlACK AMERICANS ONLY IN COMMERCIAL TERMS. FOR THE
Court illustrated this fact when it validated Title II under authority
OF THE Commerce Clause in Heart of Atlanta Motel, Inc, v Uni ted
States. The problem in this case really dealt with the constitutional
19
STATUS of human BEING, NOT CATTLE.
If the Court had not decided the case solely on the commerce
20
clause, then the companion cases Katzehbach V McClung, Hamm v City
.21
OF Rock Hill. would not have seen necessary. The Katzenbach v
McCLUNG CASE dealt WITH A FAMILY OWNED RESTAURANT. ThE COURT FOUND
that a substantial proportion of the FOOD SERVED IN THE RESTAURANT
HAD MOVED IN INTERSTATE COMMERCE AND THEREFORE CAME UNDER THE ACT.
The third case to be considered is Hamm v City of Rock Hill. The
COURT vacated STATE COURT CONVICTIONS UNDER STATE TRESPASS LAWS FOR
PEACEFUL SIT-INS AT LUNCH COUNTERS. ThIS CASE DEALT WITH A SITUATION
THAT TOOK PLACE BEFORE THE PASSAGE OF THE CiVIL RIGHTS ACT OF 19^4,
BUT THE CASE WAS STILL PENDING IN COURTS. ThERE IS ALSO DICTUM IN THE
COURT OPINION BY JUSTICE ClARK WHICH POINTS OUT THE INSTITUTIONALIZE
EVASIVE TACTICS WHICH ARE EMPLOYED BY THE COURTS. JUSTICE ClARK SAID:
''9| bid pp. 3~4
2O379 u. S. 294
21
379 u. s. 306
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Where Congress sets out to regulate a situation within
ITS power, the Constitution affords it a wide choice
OF remedies. This being true, the only question remain¬
ing IS WHETHER CONGRESS EXERCISED ITS POWER IN THE ACT TO
ABATE THE PROSECUTIONS HERE. If WE HELD THAT IT DID NOT
WE WOULD THEN HAVE TO PASS ON THE CONSTITUTIONAL QUESTION
OF WHETHER THE FOURTEENTH AMENDMENT WITHOUT THE'bENEFIT
OF THE Civil Rights Acts, operates on its own to bar
CRIMINAL TRESPASS CONVICTIONS, WHERE, AS HERE THEY ARE
USED TO ENFORCE A PATTERN OF RACIAL DISCRIMINATION....
SOME OF THE JUSTICES JOINING THIS OPINION BELIEVE THAT
THE Fourteenth Amendment does so operate.. .Since we
HAVE FOUND CONGRESS HAS AMPLE POWER TO EXTEND THE
STATUTE TO PENDING CONVICTIONS THAT WE ARREARS THAT
QUESTION BY FAVORING AN INTERPRETATION OF THE STATUTE
WHICH RENDERS A CONSTITUTIONAL DECISION UNNECE33ARY .^3
Again the court had failed to really face the true issues. This
institutional practice has prolonged THE DAY WHEN EQUAL RI GUTS FOR ALL
WILL BECOME A REALITY INSTEAD OF A GOAL FOR BlaCKS. ThE CouRT DID NOT
CONSIDER THE FATE OF THOSE BlACK PERSONS WHO HAD BEEN UNJUSTLY SENTENCED
TO SERVE TIME IN JAIL FOR A CONSTITUTIONALLY DENIED RIGHT SIMPLY
BECAUSE THE PARTY IN QUESTION WAS BlACK.
Another chapter in the struggle for justice for the Black man
WAS WRITTEN IN 1965 WITH THE PASSAGE OF THE 19*^5 VOTING RIGHTS AcT.
In an attempt to get the Court to declare the main portion of the act
UNCONSTITUTIONAL, THE STATE OF SOUTH CAROLINA FILED A FEDERAL SUIT
TO BRING THE ISSUES BEFORE THE SUPREME CoURT. ThE SUIT SOUGHT TO
ENJOIN THE Attorney General Nicholas Deb Katzeneack from enforcing
THE ACT on grounds THAT THE LAW UNCONSTITUTIONALLY INVADED THE
2'
STATES RIGHT TO SET VOTER QUALIFICATIONS.,
^^79 u. s. 306
2^383. u. s. 301 (1966)
In ah UNANIMOUS COURT
4o
OPINION WRITTEN BV ChIEF JUSTICE V^ARREN, THE CoURT SAID THAT AFTER
MEARLT A CENTURY OF WIDE SPREAD RESISTANCE TO THE 15th AMENDMENT,
Congress had marshalled an array of potent weapons against the evil,
WITH the authority OF THE ATTORNEY GENERAL TO EMPLOY THEM EFFECTIVELY.
Justice WAr.REN said that Congress could use any rational means to
EFFECTUATE THE CONSTITUTIONAL PROHIBITION OF RACIAL D 1 S C, ’ I r; I ; 1A T I ON
IN VOTING. Consequently, the court denied the bill of complaint.
Another significant case in which the court considered the
constitutionality of the 1965 Voting Rights Act was Katzendach v
25Mor GAN . This case dealt with whether or not the literacy test
OF Mew York conflicted with section 4 (e) of the 1965 Voting Rights
Act.2"
The Supreme Court said that section 4 (e) is appropriate legisla¬
tion TO ENFORCE the EQUAL PROTECTION CLAUSE OF THE 14tH AMENDMENT.
Again the Court has helped to chip away a little more of the
VESTIGES of slavery. ThE SUPREME CoURT HAS CONTINUED TO UTILIZE ITS
^5383 u. s. 301 (1966)
^^This section declared: Congress hereby declared that to secure
THE RIGHTS UNDER THE 14th AMENDMENT OF PERSONS EDUCATION IN AMERICAN
FLAG SCHOOLS IN WHICH THE PREDOMINANT CLASSROOM LAtIGUAGE WAS OTHER
THAN English, it is necessary to prohibit the states from conditioning
THE right to vote OF SUCH PERSONS OR ABILITY TO READ, WRITE, UNDERSTAND
OR INTERPRET ANY MATTER IN THE ENGLISH LANGUAGE. (2) No PERSON WHO
DEMONSTRATES THAT HE HAS SUCCESSFULLY COMPLETED THE SIXTH PRIMARY
GRADES IN A PUBLIC SCHOOL IN, OR A PrR I VATE SCHOOL ACCREDITED BY ANY
STATE OR territory WAS OTHER THAN ENGLISH, SHALL BE DENIED THE RIGHT
TO VOTE IN ANY FEDERAL, STATE OR LOCAL ELECTION BECAUSE OF HIS INABILITY
TO READ, WRITE, UNDERSTAND OR INTERPRET ANY MATTER IN THE ENGLISH
LANGUAGE HE SHALL DEMONSTRATE THAT HE HAS SUCCESSFULLY COMPLETED AN
EQUIVALENT LEVEL OF EDUCATION IN A PUBLIC SCHOOL IN AMY STATE TERRITORY
THE District of Columbia....in which the predominant classroom language
WAS OTHER THAN ENGLISH.
4i
INSTITUTIONALIZED PREJUDICES. In ADDITION TO THE RIGHT TO VOTE THE
Black man has wanted to be able to have the right to decide where he
CAN BUY A DECENT HOME. ThE COURTS HAVE HELPED TO CREATE THIS PROBLEM.
In 1968, THE Supreme Court took a step forward in the area of housing
ONLY AFTER CONGRESS HAD PASSED THE COMPREHENSIVE 1968 HOUSING ACT.
The Congressional Housing Act of I968 prohibited discrimination
IN THE SALE OR RENTAL OF ABOUT 80 PER CENT OF ALL HOUSING. MoST OF
THE HOUSING BUILT WITH FEDERAL ASSISTANCE WAS COVERED BY THE ACT.
Private owners selling or renting their house without the services of
A REAL ESTATE AGENT OR BROKER WERE EXEMPTED. ThE PROHIBITION AGAINST
DISCRIMINATION ALSO APPLIED TO FINANCING AND BROKERAGE SERVICES.
During the period from the time of the passage of the act and
THE CLOSING OF THE SUPREME COURT SESSIONS IN JUNE OF 19^8,
THE Court did not have to determine the constitutionality of the act.
However, the court decided to reactivate a i868 Housing Act. The
QUESTION PRESENTED TO THE COURT WAS TO DETERMINE THE SCOPE AND THE
CONSTITUTIONALITY OF THIS ACT OF CONGRESS WHICH DECLARED:
All citizens in the United States shall have the same
RIGHTS AS IS ENJOYED BY WHITES THEREOF TO INHERIT,
PURCHASE, LEASE, SELL, HOLD, AND CONVEY REAL AND PER¬
SONAL PROPERTY.
28
This was the Jones v Hayer case. The court declared that
Congress has authority to enforce the 13th Amendment by appropriate
LEGISLATION WHICH INCLUDED POWER TO ELIMINATE RACIAL BARRIERS
27
Revolution in Civil Rights p. 84
pR
392 U. S, 409
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ACQUISITIVE, REAL AND PERSONAL PROPERTY. In THIS CASE THE CoURT AD¬
MITTED THAT THE STATE HAS AUTHORITY TO ERADICATE ALL OF THE BADGES OF
SLAVERY. This is really what Justice Douglas said in his concurring
OPINION that:
Enabling,A Negro to buy and sell real and personal
PROPERTY IS A REMOVAL OF ONE OF MANY BADGES OF SLAVERY...
The true curs^ of slavery is not what it did to the Black
MAN, BUT WHAT IT HAS DONE TO THE WhITE MAN, FOR THE
EXISTANCE OF THE INSTITUTION PROTECTED THE NOTION THAT
THE White man was of superior character, intelligence and
MORALITY. .. .Some badges of slavery remain today while THE
institution has remained in the minds and hearts of many
White man.29
One could not be certain why the Court decided to take this
forward step at the time that it did. It may have felt that the
TEMPERMENT OF THE TIME DEMANDED SUCH A COURSE OF ACTION. IT IS
POSSIBLE THAT THE DEATH OF Dr . MarTIN KING AND THE SUBSEQUENT RIOTS
MAY HAVE INFLUENCED THE CoURT AND ALSO THIS COURSE OF ACTION MAY
HAVE BEEN DUE TO THE NATURE OF THE PERSONNEL ON THE CoURT. EITHER
ONE OR A COMBINATION OF THE FOREMENTIONED REASONS MAY HAVE PROMPTED
THE Court to act.
A key figure during the critical period of the 1960’s WAS Justice
Hugo Black. Prior to the great efforts of Blacks to obtain their
OVERDUE rights IN THE MID 1960’s JUSTICE BlACK WAS REGARDED AS THE
PROTECTOR OF THE OPPRESSED PEOPLE IN AMERICAN SOCIETY. YET WHEN
Blacks began to act as a body in unity for justice. Supreme Court
Justice Black began to become conservative in the area of Civil
Rights. The next chapter will be devoted to Justice Black’s action
ON THE Court after 1964.
29 Ibid
CHAPTER IV
JUSTICE HUGO BLACK AND THE BUCK HAN SINCE
1964
The Black people of the United States of America are quasi¬
citizens WHO WERE TOLD AFTER THE ClVlL War THAT THEY WERE FREE
PEOPLE. Yet, in 19^4, Black Americans have yet to obtain the right
TO eat, to work, and sleep where they please like any other American
CITIZEN. The Supreme Court has on occasions defended the rights of
Black Americans cut has been traditionally the guardian of the
economic rights of special interest groups instead of the rights of
THE COMMON MAN. Im 1922 A FEDERAL DISTRICT CoURT JuDGE GAVE AN
ADEQUATE DESCRIPTION OF OUR POLITICAL INSTITUTIONS WHEN HE SAID:
OF THE THREE FUNDAMENTAL PRINCIPLES WHICH UNDER LIE
GOVERNMENT, AND FOR WHICH GOVERNMENT EXISTS, THE PRO¬
TECTION OF LIFE, LIBERTY AND PROPERTY, THE CHIEF OF
1
THESE IS PROPERTY.'
The DECISIONS of the Supreme Court of the 1960’s reflect a
GREATER CONCERN FOR THE RIGHTS OF THE INDIVIDUALS. ThE 1935~3^
Supreme Court rendered only two out of one hundred and sixty de¬
cisions THAT DEALT WITH CiVIL RIGHTS AND CiVIL LIBERTIES WHILE THE
Warren Court of I960-62 gave opinions in more than 135 cases
DEALING WITH CiVIL RIGHTS. ThIS CHANGE IN ATTITUDE ON THE PART OF
THE Court may be due to several factors, like composition of the
‘Alpheus Thomas Mason. The Supreme
(Baton Rouge: Louisiana State University Press, 196b,)pp. 267-2(;
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Supreme Court opinion on the rights of Black citizens, the political
ACTIVISM OF American Blacks to obtain their rights, the attitudinal
changes of the AmERI can WhITE POPULATION ABOUT THE BlACK AMERICANS.
Each of these factors played a significant role in bringing about
THESE CHANGES. YeT, THE FACT THAT THE RIGHTS OF A HUMAN BEING
EVIDENTLY HAS PLAYED AND IS PLAYING A GREATER DEGREE ON AN HIERARCHY
OF RIGHTS THAN IN YEARS PAST. ThE FEDERAL JUDGE INDICTMENT HAS MERIT
IN OUR SYSTEM OF GOVERNMENT. ATTENTION SHOULD NOW BE DEVOTED TO AN
ANALYSIS OF JUSTICE Hu.GO BlACK WHO WAS A MEMBER OF THE COURT DURING
THESE TRANSITIONAL TIMES.
The Supreme Court is a political body which has only supported
MINORITY RIGHTS WHEN IT WAS POLITICALLY FEASIBLE. PROFESSOR ROBERT
Dahl contended that "there is no case on record in which the Supreme
Court has declared a federal law unconstitutional because it inter-
2
FERED WITH FREEDOM OF RELIGION, SPEECH, PRESS, OR ASSEMBLY." He
BELIEVES THE POLICY VIEWS OF THE MAJORITY MEMBERS OF THE COURT ARE
NEVER FOR LONG OUT OF LINE WITH THE POLICY VIEWS THAT ARE HELD BY
3
THE MAJORITY OF THE LAWMAKERS IN THE UNITED STATES. ThE PRESIDENT
OF THE United States tendsto appoint an average of one justice every
TWENTY-TWO MONTHS. SINCE THE SUPREME COURT IS A POLITICAL BODY,
IT HAS responded TO THE POLITICAL PRESSURES OF THE TIME WHEN THE
Warren Court began to consider Civil Rights cases.
2
Lewis A. Froman. People and Politics - An Analysis of the
American Political System. (Enclewood Cliffs: Prentice-Hall, Inc.,
1963)p- 92
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In this CHAPTEn this writer will consider the decisions of
Justice Hugo Black. He has been a member of the court since 1937*
He was a member of the Supreme Court in the late 1930’s when less
THAN ONE PER CENT OF ITS CASES DEALT WITH CIVIL LIBERTIES. He WAS
STILL A MEMBER OF THE CoURT IN 19*0^ WHEN THE MAJORITY OF THE CoURT
WERE INTERESTED IN DEFENDING THE RIGHTS OF MINORITIES. JUSTICE
Black, prior to 19^4, was noted as a defender of the rights of
MINORITIES. The special focus of this writer in this chapter will
BE to consider JUSTICE BlACK’S VIEW OF PROPERTY RIGHTS AND CONSTI¬
TUTIONAL FREEDOM AGAINST THE BlACK MAn's STRUGGLE FOR FULL CITIZEN¬
SHIP RIGHTS .
Justice Hugo Black has been one of the most interesting yet
PUZZLING OF the JUSTICES ON THE SUPREME CoURT. He IS A SOUTHERN
Justice from Alabama who helped to spearhead the Supreme Court to
UNITE BEHIND THE BrOWM V BOARD OF EDUCATION OF ToPEKA DECISION.
He was VIEWED AS A TRAITOR TO THE SOUTHERN WAY OF LIFE FOR HIS PART
IN RENDERING THIS DECREE. 1n ADDITION TO PERSONAL CRITICISM OF HIM,
HIS FAMILY WAS ALSO SCORNED. JUSTICE BlACK's SON HuGO, Jr. WAS
DRIVEN FROM HIS LAW PRACTICE IN ALABAMA AND HAD TO RELOCATE IN
Florida. Even though Justice Black had been denounced as a traitor
TO THE GLORY OF THE SOUTH, HE STILL REGARDED HIMSELF AS A TRUE
Southerner. In fact he maintained a policy that at least one of
4
his law clerks must be from Alabama. In the light of the fact that
^JoHN Frank. Warren Court,(Mew York, MacMillan Company 1964)p. 39
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UP TO 1964, Justice Black's action on the Supreme Court has expressed
A DEGREE OF SENSITIVITY TO THE CONSTITUTIONAL NEEDS AND RICHTS OF
Black people, his actions since 1964 are difficult to understand.
Prior to 1964 Justice Black had played a significant role in the dese¬
gregation of public school cases, led in the movement to apply the
Bill of Rights to the state legislatures and congress. Since 1964,
THERE HAS BEEN A CHANGE IN THE PHILOSOPHY OF HUGO BlACK TOWARD THE
Black man or there had really been a sudden awakening of a Southern
RACIST WHO HAS DECIDED TO RETURN TO THE FOLD. ThE CHANGE IN THE
POSITION OF Justice Black is analyzed in a study of his voting pat¬
terns AND DECISIONS ON CASES DIRECTLY INVOLVING BlACK PEOPLE. ThESE
CASES WERE DECIDED BETWEEN THE 1964 AND 1967 TERMS OF THE SUPREME
Court .
The FIRST INKLING OF THE NEW PICTURE OF Mr. BLACK TOWARD BlACK
Americans, as a minority group .who have actively sought equal rights
FOR ALL Americans, came with his dissent in Bell v MarylandThis
WAS THE FIRST WRITTEN OPINION OF JUSTICE BLACK SINCE THE BEGINNING
IN 1961 OF THE SIT-IN MOVEMENT IN THE SouTH. ThE ACTION OF JUSTICE
Black in this decision and in other decisions stresses the importance
OF THE PRIORITY OF PROPERTY RIGHTS OVER HUMAN RIGHTS.
In Bell v Maryland Justice Black presented an interesting but
rather racist argument. This case involved a group of sit-in de¬
monstrators AT Hooper's Restaurant in Baltimore, Maryland, who failed
^378 u. s. 226 (1964)
^7
TO LEAVE THE RESTAURANT, WHEN REQUESTED BY THE OWNER. As A RESULT,
THE DEMONSTRATORS WERE ARRESTED FOR VIOLATION OF THE NO-TRESPASS
LAW OF THE STATE. THESE PERSONS WERE CONVICTED AND APPEALED THEIR
CONVICTIONS. Between the arrest and the presentation of the case
BEFORE THE SUPREME CoURT THE STATE OF MARYLAND PASSED A PUBLIC
ACCOMMODATION LAW WHICH MADE IT A STATE RIGHT FOR THE DEMONSTRATORS
TO EAT IN Hooper’s Restaurant. This case presented the Court with an
EXCELLENT OPPORTUNITY TO DECIDE THAT THE DEIiOiJSTRATORS HAD A FEDERAL
RIGHT TO EAT IN ANY PUBLIC RESTAURANT. SINCE CONGRESS WAS CONSIDERING
PASSING THE 19^4 CiVIL RIGHTS AcT, THE COURT DECIDED AGAIN TO AVOID
THE SUBSTANTIVE ISSUES BY TAKING ITS TRADITIONAL METHOD OF RELYING
ON STATE LAW WHEN POSSIBLE INSTEAD OF RULING ON CONSTITUTIONAL
ISSUES. The court decided to remand the case to the lower court to
RECONSIDER THE CASE IN THE LIGHT OF THE NEW STATE PUBLIC ACCOMO¬
DATION LAW.^
Justice Black wrote in this case his first opinion in a sit-in
CASE. Justice Black did not feel the Court should have demanded the
CASE TO THE LOWER COURT. He PRESENTED A RATHER STRONG ARGUMENT FOR THE
RIGHT OF THE PROPERTY OWNER TO DO AS HE PLEASED WITH HIS PROPERTY. In
HIS DISSENT THERE WAS CE.RTAIN DICTUM USED BY BlACI^ TO BRING OUT RACISM
IN HIS beliefs: Section 1 of the Fourteenth Amendment provides in part:
I B1 D
Mo state SHALl DEPRIVE AMY PERSON OF LIFE, LIBERTY,
WITHOUT DUE PROCESS OF LAW; NOR DENY TO ANY PERSON
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WITHIN ITS JUfll 3D I CTI ’)t! THE E'^JJAL PROTECTION OF THE
LAWS. This section of the Amehonemt, uhlihe other
SECTIONS, 13 A PROHIBITION AGAINST CERTAIN CONDUCT
ONLY WHEN DOME BY A STATE. STATE ACTION, AS IT HAS
COME TO BE KNOWN CAM ERECT MO SHIELD AuAlNST MERELY
PRIVATE CONDUCT, HOWEVER, DISCRIMINATORY OR WRONGFUL.
Shelley v Kraemer. 33H U. 3. 1, 13 (1^48)
The Amendment does not forbid a state to prosecute for
CRIMES COMMITTED AGAINST A PERSON OR HIS PROPERTY,
HOWEVER, PREJUDICED OR MARROW THE VICTIM’S VIEWS MAY
BE....OUR SOCIETY HAS PUT ITS TRUST IN A SYSTEM OF
CRIMINAL LAWS TO PUNISH LAWLESS CONDUCT... IT WOULD
BETRAY OUR WHOLE PLAN FOR A TRANQUIL AND ORDERLY
SOCIETY TO SAY THAT A CITIZEN, BECAUSE OF HIS PERSONAL
PREJUDICES, HABITS, ATTITUDES, IS CAST OUTSIDE THE
Law's protection and cannot call for the aid of officers
SWORN TO UP HOLD THE LAW AND PRESERVE THE PEACE
None of our past cases justifies reading the Fourteenth
AhEHOMEIIT in a way that might well penalize CITIZENS
who are law abiding enough TO call UPON THE LAW AMD ITS
OFFICERS FOR PROTECTICN INSTEAD OF USING THEIR OWN
PHYSICAL STRENGTH OR DANGEROUS WEAPONS TO PRESERVE
THEIR RIGHTS.7
This argument by Justice Black simply said that Black people
SHOULD NOT FORCE THEIR CONSTITUTIONAL RIGHTS. BLACK PEOPLE SHOULD
NOT FORCE THEMSELVES ON OTHERS. Mr . BlACK BELIEVED THAT PROPERTY
RIGHTS SHOULD TAKE PRIORITY OVER THE RIGHTS OF LIFE AND LIBERTY.
For A MAN WHO had taken PRIDE IN HIS KNOWLEDGE OF HISTORY AND THE
LAW Justice Black has failed to grasp the significance of the state
ACTION CONCEPT FOUND IN THE FOURTEENTH AMENDMENT.
Justice Black did not see any correlation between the Shelley
DECISION WITH THE SIT-IN CASES. HE BELIEVED THAT THERE IS A FEDERAL
RIGHT for the state TO PROTECT AND DEFEND THE PROPERTY RIGHTS OF
OWNERS OF PROPERTY. HE BASED HIS ARGUMENT ON THE ClVIL RIGHTS ACT OF
Albert Blanstein.
Trident Press, I968) pp




l866. He contended that this federal STATUTOf?y LAW FORBIDS PRIVATE
AGREEMENT WITH THE NAT IONALLY DEFI NED RIGHT TO OWN PROPERTY. ThE
RIGHTS OF A PROPERTY OWNER, ACCORDING TO JUSTICE BlACK HAS A MORE
PRIVILEGE POSITION IN A HIERARCHY OF RIGHTS THAN THE RIGHTS OF A
Black person.
It was FELT BY JUSTICE BlACK THAT IT WAS IMPERATIVE THAT THE
STATE IN THIS CASE MUST MAINTAIN A PEACEFUL AND ORDERLY SOCIETY.
The action on the part of the restaurant owner was a private action
AND THE STATE WAS ONLY DOING WHAT IT WAS SUPPOSE TO DO. It IS
SIMPLY THE American thing to do to call the police if an intruder
trespasses on ones property. Justice Black reportedly great know¬
ledge OF history did not accept the Solicitor General argument that
once a state maintained a long history of discrimination against
Black people, they can not simply say all of a sudden that we are
PURELY NOT RESPONSIBLE FOR WHAT PR IVATE CITI ZENS MAY DO.' BLACK
contended one can not hold the present generation OF Marylanders
RESPONSIBLE FOR WHAT THEIR ANCESTORS DID TO BlACK PEOPLE. YeT, IF
A GROUP OF PEOPLE CONTINUE AN UNJUST SYSTEM THEN THEY ARE STILL
GUILTY.
In the MAJORITY CONCURRING OPINIONS JUSTICE DoUGLAS AND GoLDBERG
SAW THE NEED FOR A MORE JUST RELATIONSHIP AMONG THE PEOPLE OF THE
United States. This belief is implied in their decision. The
Declar-ation of Independence states a great American committment for
A more just order in American society. This creed set the guidelines
FOR A JUST ENACTMENT OF- THE GENERAL WELFARE
50
The ideals.of the American Creed were not fully established
WITH the ADOPTI-ON OF THE AMERICAN CONSTITUTION BECAUSE OF THE
TRAGEDY OF SLAVERY; THE CONSTITUTION WHILE HERALDING LIBERTY, IN
EFFECT DECLARED ALL MEN FREE AND EQUAL EXCEPT BlACK MEN. ThIS
INCONSISTENCY REFLECTED A FUNDAMENTAL DEPARTURE FROM THE AMERICAN
CREED. This departure was suppose to be set right by the American
Civil War with the adoption of the 13th, i4th and 15th Amendments
to the Constitution. Freedom and equality were guarantees ex-
o
PRESSLY FOR ALL PERSONS REGARDLESS OF.RACE. JUSTICE DoUGLAS SAID
THAT IN THE LIGHT OF THIS AMERICAN COMMITTMENT TO EQUALITY AND
HISTORY OF THE COMMITTMENT, THESE AMENDMENTS (I3TH, 14th AND 15Th)
MUST BE READ NOT AS LEGISLATIVE CODES WHICH ARE SUBJECT TO CON¬
TINUOUS REVISION WITH CHANGING COURSE OF EVENTS, BUT AS REVELA¬
TIONS OF GREAT PURPOSES WHICH WERE INTENDED TO BE ACHIEVED BY THE
ConstttqjtiON. This point can be drawn from the court decision in
PrIGG V PennsylvaniaThis court said in essence that when a
federal right is guaranteed by the Constitution, the fair appli¬
cation OR enforcement of that right has been given to the national
GOVERNMENT WHICH HAS BEEN CLOTHED WITH APPROPRIATE AUTHORITY AND
FUNCTIONS TO ENFORCE THAT RIGHT. ThE SUPREME CoURT WAS ABLE TO
FIND CONSTITUTIONAL SUPPORT OF SLAVERY; NOW THE COURT SHOULD SUPPORT
"
TRUE EQUALITY IN AMERICA.
^U. S. V Reese 92 U. S. 244
9
l6 Peters U. S. Ci842)
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Justice Black cannot avoid the revolutionary intent of the Civil
War Amendments. It is interesting but rather puzzling to see Justice
Black's rationale for the defense of property rights. Apparently he
HAS forgotten HIS DECISION OF MarSH V ALABAMA, OR THE TYPE OF LITI¬
GANTS IN BOTH CASES MAY HAVE CAUSED A CHANGE IN THE VIEW OF JUSTICE
Black's famous decision in Marsh v Alabama. He said: "The more an
OWNER, for his advantage OPENS UP HIS PROPERTY FOR USE BY THE PUBLIC
IN GENERAL, THE MORE DOES HIS RIGHTS BECOME CIRCUMSCRIBED BY THE
statutory AND CONSTITUTIONAL RIGHTS OF THOSE WHO USE IT."^^ JUSTICE
Black's position had changed considerably in Bell v Maryland from
HIS position in Marsh v Alabama. In the Marsh case he contended that
THERE are limits TO THE RIGHTS OF PROPERTY OWNERS. WHILE IN THE BeLL
CASE HE CONCLUDED THAT THE STATE HAD VIRTUALLY A DUTY TO PROTECT THE
PROPERTY owner's RIGHTS OVER AGAINST ANY RIGHTS OF ANY INDIVIDUAL.
This was considered right in order to maintain a tranquil and
ORDERLY SOCIETY. ThE DEFENSE OF PROPERTY RIGHTS AS IN THE BELL CASE
HAS BECOME A SIGNIFICANT FEATURE OF THE OPINION OF JUSTICE BLACK SINCE
1964. He believed that the demonstrators and the property OWNER SHOULD
PUT THEIR TRUST IN THE LEGAL REMEDIES FOR THE AIRING AND VIEWPOINT WAS
ESPECIALLY TRUE IN THE CASES WHEN BlACKS ACTIVELY SOUGHT THEIR
r 11RIGHTS OUTSIDE OF THE COURTS.
^'^JoHN Frank, Mr. Justice Black - The Man and His Opinions
(New York: Alfred Knopf, 1949) p- 26fe
Ha. E. Howard, "Mr. Justice Black; The Negro Protest Movement
and Rule of Law", 53 Virginia Law Review 1070 ()une 19^7)
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Evidently Justice Black believed that the Black man must move in
A SLOW AND prescribed WAY IN ORDER TO OBTAIN HIS RIGHTS AS A CITIZEN.
Apparently Justice Black generally accepted views of Kyle Haselden
WHEN HE said:
The Negro is required by the White man to ’keep his place'.
But the Negro's place is not really a place but rather a
MANNER AND A MOOD; HIS PLACE IS SPIRITUAL RATHER THAN
SPATIAL. If his MOOD AND MANNER ARE RIGHT, IF HIS MOOD
AND MANNER REVEAL IN HIM A GENUINE SPIRIT OF SUBJECTION,
SUBORDINATION, AND DEPENDENCE, THEN HIS PLACE IS ALMOST
ANYWHERE. In SUCH SETTLINGS THE PHYSICAL NEARNESS OF THE
Negro is not abhorrent to the White man; all doors are
OPEN TO HIM IF HE KNOWS HIS PLACE. WhAT IS INTOLERABLE
TO THE Negro that the Negro questions the fundamental and
UNDERLYING ASSUMPTION OF HIS INFERIORITY. WHEN THAT
HAPPENS, AS IT NOW DOES INCREASINGLY, THE WHITE MAN MUST
SUBSTITUTE RACIAL DISTANCE FOR RACIAL DOCTRINE IN ORDER
TO reassert his SUPERIORITY. In A WORD, THE NeGRO
MUST BE ACCEPTED ON THE WHITE MAn's TERMS OR BE SEGREATED
FROM THE White man.12
The action taken by Justice Black in the sit-in cases clearly
VIOLATES THE GOD GIVEN DIGNITY OF MAN, AND THE HUMAN ONENESS WHICH
God has given all of his creatures. Such a course of action tends to
DENY God's created community and historic purpose for man.^^
The apparent switch in political philosophy was denied by
1 ii
Justice Black. James Kilpatrick, a conservative newspaperman,
SAID Justice Black has followed the trend of the once radical Justice
George D. Kelsey, Racism and The Christian Understanding of
Han (New York: Charles Scribner's Sons, I965) p. IO3
BiD p. ic4
l4
Charles A. Miller. The Supreme Court and The Uses of History
(Cambridge: Belknap Press of Harvard University Press, 196^) p. 112
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Frankfurter and just mellowed with age. This may be true. Justice
Black reached the age of fQ years old when he began to follow a rather
conservative point of view.
In keeping with his precedence set in the Bell v Maryland dis¬
sent, he restated or reaffirmed his position in several other signifi¬
cant CASES from 1964 TO I968. DURING THIS PERIOD JUSTICE BlACK BEGAN
TO DRAW PRACTICAL LINES ON THE LIMITATION OF INDIVIDUAL FREEDOM OF
ACTION. He began to assert THE VIEW THAT THE CONSTITUTIONAL PRO¬
TECTION OF expression must be interpreted only in the light of the
FORCES OF WHICH ARE DICTATED BY ORDERLY SOCIETY GOVERNED BY THE CON¬
STITUTIONAL RULE OF LAW.^^
In Brown v Lomsi ama,^^ the court overruled a conviction of four
Blacks for staging a protest of the segregation practices in a public
LIBRARY. In a concurring dissent Justice Black alone with Justice
Clark, Harlan, and Stewart did not agree withnthe majority opinion.
Justice Black believed that it was wrong to protest segregation in
A PUBLIC PLACE LIKE THE PUBLIC LIBRARY. He CONTENDED THAT FREEDOM
OF SPEECH DOES NOT ALLOW ONE TO USE PUBLIC OR PRIVATE PROPERTY AS A
VEHICLE OF PROTEST. JUSTICE BlACIC VIRTUALLY ADMITTED THAT THE
EVIDENCE SUBSTANTIATED THE PRACTICE OF SEGREGATION BUT HE FELT THAT
1
■'Stephen Strickland, "Mr. Justice Black: A reapraisal," 25
Federal Bar Journal 381 (l9'^5)
"'^^'Charles Rice, "Justice Black; The Demonstrators and a Consti¬
tutional Rule of Law," i4 UCLA Lav; Review 438 [January 1, 19^7)*
•383 u. s. 131 (1866)
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THE Black yooths should- not have engaged im a protest at a public
library. Justice Black resorted to finding a technical excuse to
AVOID facing the REAL CONSTITUTIONAL RIGHTS OF BlACK PEOPLE.
Again the cry for e.cual rights takes a back seat to the White
INSTITUTIONAL TACTICS OF SPOON FEEDING BlACKS WITH THEIR RIGHTS.
These rights were given to them when they were officially included
IN THE United States Constitution after the ratification of the Civil
War Amendments. It is difficult to see how Justice Hugo Black, an
ASTUTE STUDENT OF HISTORY AND LAW, LIKE TO MANY OF HiS ASSOCIATES, CAN
CONTINUE NOT TO SEE THE UNDENIALABLE FACT THAT STATE ACTION HAS SUP¬
PORTED, MAINTAINED, AND ENCOURAGED THE RATIONING OFF OF OR SIMPLY
IGNORING THE RIGHTS OF BlACK CITI ZENS . SuCH PRACTICES HAS PLANTED
THE SEEDS FOR SELF DESTRUCTION OF AMERICAN SOCIETY. A CLASSIC
ILLUSTRATION OF THE IMPACT OF THE SCOPE OF VENON OF SEGREGATION HAS
BEEN PLANTED INTO THE LIFE AND CUSTOM AND INSTITUTIONS BY THE ACTION
OF THE Supreme Court and can be seen in Jack Greenberg's book. Race
Relations and American Law amp Pauli Murray's, States* Laws on Race
rAMD Color .
Justice Black like other leaders in the White community have
USED TERMS QUITE LOOSELY LIKE THE PUBLIC INTEREST, RIGHTS OF MAN, FREE¬
DOM, JUSTICE, STATES RIGHTS, LAW, CONSTITUTION, CUSTOMS, PEACE AND
TRANQUILITY. OnE CAN NO LONGER VIEW THESE TERMS JUST IN TERM OF
White people. The Black people in America are not an unheard of or
^®Pauli Murray, ed. States* Laws on Race and Color. (New York;
Woman's Division of Christian Service of the United Methodist Church,
1951)-
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UNKNOWN SUBSTANCE IN AMERICAN SOCIETY, BUT A LIVING WITNESSING
COALITION OF PEOPLE WHO ARE GOING TO BRING SUBSTANTIVE MEANING TO THE
TERMS OF LIFE, LIBERTY AND JUSTICE UNDER LAW FOR ALL CITIZENS.
The evidence is clear that Justice Black and many of his supporters
DID NOT want to FACE THE ISSUE THAT BlACK PEOPLE MUST BE AFFORDED FULL
RIGHTS AND RESPONSIBILITIES AS OTHER PEOPLE. ThE COLOR OF A MAN*3
SKIN IS NOT AN ADEQUATE JUSTIFICATION FOR LIMITING THE OPPORTUNITY
for persons TO HELP BUILD. A BETTER SOCIETY HERE ON EARTH. SILONE’S
Spina was right when he said:
Freedom is not something you get-as a present ... .You can't-
BEG YOUR freedom FROM SOMEONE. You HAVE TO SEIZE IT - -
EVERYONE AS MUCH AS HE CAN.^9
According to Reinhold Niebuhr in his noted book. Moral Man and
IMMORAL SOCIETY, CHANGE WILL TAKE PLACE WHEN THE ENSLAVED RECOGNIZE
THAT POWER MUST BE MET WITH POWER. No BlACK MAN WILL EVER BE GOOD
20
ENOUGH IN THE EYES OF WHITES TO DESERVE EQUALITY.
!N AdderLY v Florida, Justice Black avoided the issues of the
RIGHTS OF Black people in America. He wrote the opinion of the Court.
This case dealt with a group of college students who were convicted
FOR demonstrating at a PUBLIC JAIL. ThE PETITIONERS ARGUED THAT THE
Florida trespass law was void for vagueness because it required tres¬
pass TO take place with malicious intent. The petitioners were just
^^James Cone. A Black Theology of Liberation. (New York: J. B.




PROTESTING THE SEGREGATION PRACTICES IN THE JAIL. JUSTICE BlACK
ARGUED THAT THE JAIL WAS THE WRONG PLACE TO PROTEST FOR THIS WAS RE¬
STRICTIVE property.
In addition, the petitioners argued that the petty criminal
STATUE could NOT BE USED TO VIOLATE MINORITIES CONSTtTUT I ONAL
RIGHTS. Again Justice Black was blatantly evasive with the rights of
Black people. He said this argument by the petitioners may be true
BUT THIS POINT OF VIEW WOULD NOT HELP THE COURT DECIDE THE CASE. In
COMPLIANCE WITH HIS TECHNICAL EVASIVE TECHNIQUES JUSTICE BlACK AS¬
SERTED THAT NOTHING IN THE CONSTITUTION COULD PREVENT FLORIDA IN ITS
TRESPASS STATUE. MOREOVER, JUSTICE BlACK CONTENDED THAT PEOPLE DO
NOT HAVE A RIGHT TO PROPAGANDIZE THEIR POSITION WHENEVER AND WHEREVER
THEY PLEASE. JUSTICE BlACK AND HIS POLITICAL ASSOCIATES SHOULD BE
ANSWERING THE FOLLOWING QUESTIONS. ArE BlaCK PEOPLE HUMAN BEINGS,
WHO HAVE BEEN GRANTED CITIZENSHIP RIGHTS IN AMERICA? If SO THEY
SHOULD BE GIVEN THE TYPE OF PROTECTION AS CITIZENS AS WAS GIVEN TO THE
SLAVE OWNERS BY THE FEDERAL GOVERNMENT PRIOR TO THE CIVIlWar IN
ORDER TO MAINTAIN THE SLAVE SYSTEM.
One can look at this problem from another perspective in the
constitutional PHILOSOPHY OF JUSTICE BlACK. PrIOR TO 19^4, HE WAS A
LEADER IN THE AREA OF CIVIL LIBERTIES. OnE SHOULD NOTE THAT DURING
THE EARLIER CASES, THE ACTIVE DEMONSTRATIONS BY BlACKS FOR THEIR RIGHTS
WERE MOT AT ISSUE. PrI OR TO 1967 HE HAD EXPRESSED GREAT CONTEMPT FOR
ANY OFFICIAL ENCROACHMENT UPON THE FREEDOM OF EXPRESSION, AND HE WAS
NOTED FOR HIS ABILITY TO DISCERN AND. CONDEMN FORMALISTIC DISTINCTION
BY WHICH LEGISLATION SOUGHT TO EMASCULATE BASIC CONSTITUTIONAL
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PROTECTIONS. JUSTICE BlACK HAD GAINED THE REPUTATION FOR GOING TO
BAT FOR THE PROTECTION OF THE RIGHTS OF UNPOPULAR DISSENTERS. He CON¬
TENDED, THEN THAT AN INDIVIDUAL HAD AN ABSOLUTE RIGHT TO DISAGREE.
Justice Black said in Barenblatt v U. S. that government did not have a
RIGHT to curtail any 14th AMENDMENT GUARANTEES
Against this background of being the great defender of the rights
OF THE DISSENTERS, JUSTICE BlACK NOW ASSERTS A POSITION OF BEING THE
GREAT DEFENDER OF THE STATUS QUO. ThIS WAS EVIDENT IN BeLL V MARYLAND
WHEN HE ASSERTED THAT THE LAW SHOULD PROTECT THE PROPERTY OWNER OVER
AGAINST THE RIGHTS OF INDIVIDUALS TO LIFE AND LIBERTY. ThIS WAS
OPPOSITE TO THE VIEW HE TOOK IN MaRSH V ALABAMA . IT IS POSSIBLE THAT
THIS SHIFT FROM DEFENDING PERSONAL TO PROPERTY RIGHTS MAY HAVE BEEN
DUE TO THE FACT THAT THE RIGHTS OF BLACKS WERE AN ISSUE IN THE BeLL
CASE AND NOT IN THE MarSH CASE.
Another case which points out this shift is Brown v Louisiana.
In this case Justice Black in a dissenting opinion said:
I AM DEEPLY TROUBLED WITH THE FEAR THAT POWERFUL
PRIVATE GROUPS THROUGHOUT THE NATION WILL READ
THE Court’s action, as I do — that is as granting
THEM A LICENSE TO INVADE THE TRANQUILITY AND BEAUTY
OF OUR LIBRARIES WHENEVER THEY HAVE QUARRELED WTTH
SOME STATE POLICY WHICH MAY OR MAY NOT EXIST. IT IS AN
UNHAPPY CIRCUMSTANCE IN MY JUDGEMENT THAT THE GROUP,
WHICH MORE THAN ANY OTHER HAS NEEDED A GOVERNMENT OF
EQUAL LAWS AND EQUAL JUSTICE, IS NOW ENCOURAGED TO
BELIEVE THAT THE BEST WAY FOR IT TO ADVANCE ITS CAUSE,
21
Peter Donnici, "Protection of the Minorities: Mr. Justice
Hugo Black" 32 University of Missouri at Kansas City Law Review
pp. 283-285^ (Summer, I966).
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WHICH IS A WORTHY ONE, IS BY TAKING THE LAW INTO ITS
OWN HANDS FROM PLACE TO PLACE AND FROM TIME TO TIME. 22
Justice Black seem to think that Black people have a right to
ADVANCE THEIR STATUS IN SOCIETY BUT THE PUBLIC LIBRARY IS NOT THE
PLACE TO DEMAND ONE RIGHTS. He DID NOT WANT TO DEAL WITH THE FACT
THAT THE STATE SUPPORT OF A SEGREGATED LIBRARY IS CONTRARY TO THE
DICTATES OF THE 14tH AMENDMENT. AgAIN JUSTICE BlACK SEEMS TO FIND
IT NECESSARY TO SUPPORT THE LIBRARY AS IF |T WAS A SACRED PLACE
OVER AGAINST THE RIGHTS OF BlaCK PEOPLE. ThIS POSITION IS EVIDENT
ALSO IN THE AoDERLY V FLORIDA CASE. In THE CoURT OPINION JUSTICE
Black said this case differed from other rights protest cases be¬
cause THE property involved WAS A JAILHOUSE YARD, WHERE SECURITY
WAS IMPORTANT. In UPHOLDING THE DEMONSTRATORS CONVICTION JUSTICE
Black said:
The state, no less than a private owner of property has
POWER TO PRESERVE THE PROPERTY UNDER ITS CONTROL FOR THE
USE TO WHICH IT IS LAWFULLY DEDICATED.^3
It is evident that Justice Black found it necessary to sup¬
port PROPERTY rights. FrOM THE FACTS OF THIS CASE IT WAS AP¬
PARENTLY CLEAR THAT THE STATE OF FLORIDA THROUGH ITS ACTION IN SUP¬
PORTING A SEGREGATED JAIL WAS NOT DEDICATED TO THE LAWFUL SUPPORT OF
ALL ITS CITIZENS. JUSTICE BlACK SEEMED TO HAVE BEEN CONCERNED WITH
SENDING OUT WARNINGS TO FUTURE BLACK PROTESTORS RATHER THAN DE¬
DICATING HIMSELF TO HIS CONSTITUTIONAL DUTY TO STAMP OUT ALL OF
^^383 u. s. 131
^^385 u. s. 39 (1966)
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THE STATE VESTIGES OF SUPPORT OF RACISM, OR SECOND CLASS CITIZEN¬
SHIP. If THIS WAS DONE JUSTICE BUACK WOULD HAVE BEEN INSTRUMENTAL IN
I
MAKING Black demonstrations a post script in history.
Attention should now be given to an analysis of the Supreme
Court institutional practice of Judicial restraint which has been used
to help prevent Black people from obtaining equal rights. In his
BOOK, A Constitutional Faith, Justice Black said;
The cornerstone of my constitutional faith is the belief
THAT THE Constitution is. designed to prevent putting too
MUCH UNCONTROLLABLE POWER IN THE HANDS OF ANY ONE OR MORE
PUBLIC OFFICIALS. I DO NOT SUBSCRIBE TO LOOK AT THE
INTERPRETATION OF THE DUE PROCESS CLAUSE WHICH ALLOWS
> JUDGES, ESPECIALLY JUSTICES OF THE UNITED STATES SUPREME
Court, TO hold unconstitutional laws they do like
Judges may abuse power not because they are corrupt, but
HONESTLY DESIRE TO PREVENT NATIONAL DISASTER . . . .SuCH HONEST
BELIEFS MAY REFLECT HUMAN HOSTILITY TO CHANGE. OTHER
JUDGES WITH HONEST BELIEFS CHANGE IMPERATIVES, TAKE IT
UPON THEMSELVES TO MAKE CHANGES WHICH CONGRESS ALONE
HAS LEGISLATIVE POWER TO MAKE. I STRONGLY BELIEVE THAT
THE PUBLIC WELFARE DEMANDS THAT CONSTITUTIONAL CASES MUST
BE DECIDED ACCORDING TO TERMS OF OUR CONSTITUTION ITSELF,
NOT ACCORDING TO JUDGES* VIEWS OF FAIRNESS, REASONABLENESS,
OR JUSTICE. Because of my ultimate faith in the people
AND THEIR REPRESENTATIVES, I HAVE NO FEAR OF CONSTITUTIONAL
Amendments properly adopted, but I do fear the rewriting
OF THE Constitution by judges under the guise of inter¬
pretation.2^
Justice Black believes that the Constitution has only given Con¬
gress the power to make the law. Moreover, the public welfare de¬
mands THAT the constitutional ISSUES MUST BE DECIDED IN THE LIGHT OF




A Constitutional Faith (New York: Alfred Knopf
T4-23.
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ADDITION, HE BELIEVES IN THE RIGHT TO EXPAND THE CONSTITUTION BY THE
AMENDMENT PROCESS. EvEN THOUGH HE HOLDS THESE VIEWS HE SEEMS TO BE
RELUCTANT TO GIVE JUSTICE TO THE ORIGINAL INTENT OF THE CiVILWar
Amendments. These Amendments were designed to fill the gap between
BEING A Black slave and a full and equal citizen in America. Jacobus
Ten Broek has presented a well documented account of the anti slavery
25
ORIGINS OF THE FOURTEENTH AMENDMENT.
Justice Black does not adhere to the position that the Civil
War Amendments were designed to change the relationship of the Black
MAN to the Constitution. The new relationship committed the federal
government to protect the Black man. Justice Black has not fully
grasped the nature of the legal system in the South and in other areas
OF America. Leon Freedman wrote a book on Southern Justice in 1965*
He repeatedly stressed the point that the judicial system in the South
has not been representative of the Blac-k Amer I cans rights. Even though
this racial group constituted a very significant percentage of the
population in the South, the law has played an active role in denying
26
Black people of their constitutional rights.
In some recent cases the opinions of Justice Black have sounded
like a states rights judge IN THE SoUTH . 1n A DISSENTING OPINION IN
25
Jacobus Ten Broek, Equal Under Law (Mew York: Collier Books,
1965) pp. 234-238
2cleon Freedman, eo.. Southern Justice (New York: Pantheon Boo;:,
1965) pp.. 187-188.
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South Ca,-;olima v i^ATZEMBAc:!. JusTtcE Black said:
One of the most basic premises upon oun structure of
GOVERNMEilT WAS FOUNDED WAS THAT THE FEDERAL GOVERNMENT
WAS TO HAVE CERTAIN SPECIFIC AND LIMITED POWERS AND NO
OTHERS, AND ALL OTHER POWER WAS TO EE RESERVED EITHER
TO THE STATES RESPECTIVELY 0,; TO THE PEOPLE. CERTAINLY
IF ALL THE PROVISIONS OF OUR CONSTITUTION WHICH LIMIT
THE POWER OF THE FEDERAL GOVERNMENT AND RESERVE OTHER
POWER TO THE STATE ARE TO MEAN ANYTHING, THEY MEAN
AT LEAST THAT THE STATES HAVE POWER TO PASS LAWS AND
AMEND THEIR CONSTITUTION WITHOUT FI.RST SENDING THEIR
OFFICIALS HUNDREDS OF MILES TO Vi AS 111 N GTON TO BEG
FEDERAL AUTHORITY TO APPROVE THEM.2?
In THIS CASE Justice Black used the common argument of Souther¬
ners WHO believed the federal government was OVERSTEPPING ITS POWERS
IN SUPPORTING BlACIC PEOPLE. ThIS CASE CENTERED AROUND THE EFFORTS OF
THE State of South Carolina trying to evade complying with the 1965
Voting Rights Act. Apparently Justice Blaci: believed it was his duty
TO support the position of South Carolina, rather than support the
CONGRESSIONAL EFFORT TO ELIMINATE A RACIAL EVIL WITHIN OUR SOCIETY.
Justice Black also followed this line of thought in Harper v
Virginia State Board of Education. This case dealt with determing
WHETHER OR NOT THE USE OF A POLL TAX AS AN ELECTORAL STANDARD IN A
STATE ELECTION VIOLATES THE EQUAL PROTECTION CLAUSE OF THE FOURTEENTH
Amendment. The Court concluded that it was unconstitutional.
However, Justice Black looked at the case differently. In his dis¬
sent, HE said:
It should be pointed out at once that the court decision
is to no extent based on a finding that the Virginia
27383 u. s. 301
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LAW AS WRITTEN OR AS APPLIED IS BEING USED AS A DEVICE
OR MECHANISM TO DENY NeGRO CITIZENS OF VIRGINIA THE
RIGHT TO VOTE ON ACCOUNT OF THEIR COLOR. |f THE RECORD
COULD SUPPORT A FINDING THAT THE LAW AS WRITTEN OR
APPLIED HAS SUCH AN EFFECT THE LAW WOULD OF COURSE BE
UNCONSTITUTIONAL. ThE MERE FACT THAT A LAW RESULTS
IN TREATING SOME GROUP DIFFERENTLY FROM OTHERS DOES NOT,
AUTOMATICALLY AMOUNT TO A VIOLATION OF THE EQUAL PRO¬
TECT I ON CLA USE . To BAR A STATE FROM DRAWING ANY
DISTINCTION IN THE APPLICATION OF IT WOULD PARALYZE THE
REGULATORY POWER OF LEGISLATION BODIES.^”
Justice Black has been regarded as a great student of history.
Yet he seems to forget the history behind the Southern States
ORIGINAL INTENTION OF DRAWING UP A POLL TAX. HE SEEMS TO WANT TO
PROTECT THE RIGHTS OF THE STATES IN MAKING DISTINCTIONS IN THE USE
OF THE LAW. On THE ONE HAND, HE CLAIMS TO WANT TO SUPPORT THE 14th
AND 15th Amendments. On the other hand, he seems to want to protect
THE RIGHTS OF THE SOUTHERN STATE.
This was the same man who has manifested a great interest in
FOLLOWING the RULE OF LAW. HE HAD TRIED TO SEARCH FOR SIMPLICITY
AND CLARITY IN THE LAW. APPARENTLY, HE HAD OVERLOOKED THE RIGHTS
OF Black people in his effort to find simplicity in the law. Charles
Price said in his article about Justice Black that Justice Black
BELIEVED THAT THE CONSTITUTION MUST BE INTERPRETED IN THE LIGHT OF
29
contemporary problems. In Brown v Board of Education, Justice
28 383 u. s. 66
29̂A. E. Howard.
AND Rule of Law" 53
3
"Mr. Justice Black; The Negro Protest Movement
Virginia Law Review IO70 (June 19^7)*
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Black was a stronger backer of a forward looking Court, not a Court
TRYING to curtail THE USE OF THE. CONSTITUTION.
If Justice Black really believed in the Court interpreting the
Constitution in the light of contemporary situations, then his
actions in recent cases do not support this view. There are several
established rules of law which he has neglected to use to help the
Black man receive equal justice before the law. He has not accepted
THE fact that SECTION 5 OF THE I^TH AMENDMENT WAS DESIGNED TO ACT AS
A SWORD TO STAMP OUT THE BADGE OF THE SERVITUDE IN AMERICAN LAW.
This section gives Congress the right to pass legislation that would
BE NECESSARILY AND PROPERLY BROUGHT ABOUT IN THE TRANSFORMATION OF
LAWS AND CUSTOMS IN AMERICA TO MAKE A REALITY OF THE AMERICAN CREED
WHICH WAS DESIGNED FOR ALL CITIZENS.
In ADDITION THE COLOR OF LAW STATUTES WERE DESIGNED TO KEEP LAW
officials from depriving Blacks of their rights. In the United States
Codes 42 U. S. C. 1983 (1965) an old law provided that a suit could be
FILED AGAINST PERSONS WHO UNDER COLOR OF LAW OR CUSTOM OF ANY STATE
CAUSES ANY CITIZENS OF THE UNITED STATES TO BE DEPRIVED OF ANY RIGHTS
AND PRIVILEGES OR IMMUNITIES SECURED BY THE CONSTITUTION. JUSTICE
Black seems to have forgotten this statute in the Adderly and Brown-
V Louisiana decisions. One could also utilize another Federal Civil
War statute, 42 U. S. C. 1885 (1968 ed .). This provision deals with
A CONSPIRACY TO DEPRIVE A CITIZEN OF HIS RIGHTS. 1n ORDER FOR ACTION
TO BE TAKEN UNDER THE COLOR OF LAW PROVISION WITHIN THE MEANING OF
SECTION 1983 AND 1985 THERE MUST BE MISUSE OF POWER POSSESSED BY
VIRTUE OF STATE LAW AND MADE POSSIBLE ONLY BECAUSE WRONGDOERS ARE
64
CLOTHED WITH AUTHORITY OF THE STATE. JUSTICE BlACK FEELS JUDICIAL
RESTRAINT IS ESSENTIAL FOR THE GENERAL WELFARE OF SOCIETY. He HAS
OFTEN SAID A JUSTICE SHOULD NOT AVOID CONSTITUTIONAL QUESTIONS, BUT
HE HIMSELF TENDED TO AVOID THEM IN FINDING A JUST SOLUTION TO THE
30
PROBLEMS IN BrOWN V LOUISIANA AND IN AdDERLY V F LOR I DA. ThESE ARE
ONLY TWO OF MANY CASES IN WHtCH HE FAILED TO FOLLOW HIS WELL
ESTABLISHED PRINCIPLES OF LAW.
Now ATTENTION SHOULD BE GIVEN TO A BREAKDOWN OF THE VOTING PAT¬
TERNS OF Justice Black in the area of juries, public accommodations,
FREE SPEECH, VOTING, TRIALS, HOUSING, FAMILY RELATION AND EDUCATION.
Justice Black has tended to be more inclined to vote for Black people
IN THE area of EDUCATION, HOUSING, FAMILY RELATIONS, BUT HE HAS
TENDED NOT TO VOTE IN FAVOR OF BLACKS IN THE OTHER AREAS OF STUDY.
From his overall voting record he has tended to vote in favor of
Blacks about half the times he has voted. In I966, the year of the
Black Power battle cry. Justice Black voted against Black people
MORE often than during ANY OTHER PERIOD OF STUDY. He APPARENTLY
WILL CONTINUE TO VOTE ALONG RACIALLY CONSERVATIVE LINES.
30
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TABLE 2
VOTING RECORD OF JUSTICE BLACK IN CASES INVOLVING
BUCK PEOPLE IN THIS STUDY
(TERMS)
1964 196'^ 1966 1967 1968 TOTAL < '
Pro Con Pro Con Pro Con Pro Con Pro Con Pro Con Pro Con
Education 2 0 1 0 2 0 0 100 0
Recrea-
T 1 ON 0 3 0 3 0 100
PUBLIC
Accommo . 2 4 1 0 1 0 4 4 90 .'5.o ..
Free
Expression 1 0 1 1 0 2 O' 1 0 1 2 29 71
VOTl NG
Representa-
T1 ON 1 0 0 1 2 r:
..... J 2 71 29
Hous1NG 0 1 1 0 1 1 70 90
JUR1ES 0 1 2 0 2 1 13 67
Trials 2 2 0 1 2 1 4 4 10 90
Family Re-
LATION 1 0 1 0 2 0 100 0
Totals 6 4 9 2 2 4 -J 7L.
0
c. 20 99 49
CHAPTER V
LEWIS STEEL AND THE SUPREME COURT
On October 13^ 19^8, an article appeared in ti-ie New York Times
MAGAZINE WHICH THREATENED TO DESTROY THE LONG COURTSHIP BETWEEN THE
National Association for The Advancement of Colored People and the
United States Supreme Court. This article was written by Mr. Lewis
M. Steel, a White Associate Counsel of the NAACP. The thesis of
THIS ARTICLE WAS THAT THE COURT UNDER ChIEF JUSTICE EarlWarREN HAD
NEVER COMMITTED ITSELF TO A SOCIETY BASED UPON PRINCIPLES OF
ABSOLUTE EQUALITY. In SUPPORT OF THIS THESIS Mr . StEEL GAVE AN
OVERVIEW OF THE HISTORY OF THE RELATIONSHIP BETWEEN THE SUPREME
Court and the Black man. According to Mr. Steel's argument other
INSTITUTIONS besides THE SUPREME COURT INITIATED THE CHANGE IN
PUBLIC POLICY TOWARD RACE RELATIONS PRIOR TO THE FAMOUS BrQWM V
Board of Education of Topeka decision. For Mr. Steel's critical
VIEW OF THE Supreme Court he was fired by the Board of Directors of
THE National Association for the Advancement of Colored People.
Since Mr. Steel's argument is related to the position taken in
THIS paper, the Steel thesis will be analyzed in terms of the
Supreme Court decisions from 1959 to 1968. The frame of reference
THAT Mr. Steel used was taken from his support of the view of the
6?
National Advisory Commission on Civil Disorders that our nation is
MOVING TOWARD TWO SOCIETIES, ONE BLACK, ONE WHITE - SEPARATE AND
UNEQUAL. This assumption by Mr. Steel was not supported in his
HISTORICAL SKETCH OF THE SUPREME CoURT AND THE BlACK MAN. Th I S CON¬
TRADICTION, IN PHILOSOPHY AND FACT IS REALLY PART OF THE GREAT
American Dilemma. There has never been a truly United American
SOCIETY.
In the article Mr. Steel stressed the point that the Brown v
Board of Education decision was influenced by the changes in action
OF OTHER agencies AND EVENTS IN AMERICAN SOCIETY. He NOTED THE
PRESIDENTIAL EXECUTIVE ORDER FORBIDDING RACIAL DISCRIMINATION BY
THE RECIPIENTS OF GOVERNMENT CONTRACTS AND THE DETRIMENTAL EFFECT
I
OF RACISM AS SHOWN BY THE PRACTICE OF RACISM IN NaZI GERMANY. ThE
WRITER OF THE ARTICLE APPARENTLY FAILED TO REALIZE THAT THE SUPREME
Court is a political agency or institution which is influenced by
THE environment. ThE SUPREME CoURT HAS HISTORICALLY BEEN GUIDED
BY SOCIETAL FORCES. ThE SEPARATE BUT EQUAL DOCTRINE, THE SUB¬
STANTIVE Due Process, and Dual Federalism have permitted a few to
CONTROL THE ECONOMY UNTIL THE NEW DEAL REVOLUTION. ThE GrEAT
Depression and the typranny of the Nazis racism had its impact on
THE Supreme Court. The Court began in I937 to move in another
DIRECTION TOWARD THE BrOWN CASE OF 195^- "ThE 1954 DECISIONS SIMPLY
REFLECTED THE CONSCIENCE OF THEIR DAY AS SURELY AS PlESSY REFLECTS
THE SPIRIT OF THE l890's."^
1
Wallace Mendelson
THE Court (Chicago: Un
, Justices Black and Frankfurter:




The Supreme Court is a nine member delegation of appointed
PERSONS. They are selected by the President of the United States
and are confirmed for office by the United States Senate. Histori¬
cally THE appointment OF A PERSON HAS BEEN A POLITICAL PAYOFF.
Generally, the President appoints persons to the Supreme Court who
2
TEND TO REFLECT HIS POLITICAL PHILOSOPHY. ThE MEMBERS OF THE CouRT
UP UNTIL 1967 WERE WHITEMALES. ThE PERSONAL CONTACT OF THE MEMBERS
OF THE Court with Black people was very limited. In 1967 a Black
MAN JOINED THE CoURT—Mr . ThURGOOD MARSHALL. VJhEN ONE JOINS THE
Court, he does not forget his political and social orientation.
The Supreme Court is an institution which tends to rely on certain
HISTORICAL guidelines WHICH IN RACE RELATIONS HAS TENDED TO BE
DETRIMENTAL TO THE REALIZATION OF EQUAL RIGHTS FOR BLACKS IN THE
United States. These basic guidelines were spelled out by Justice
Brandeis in his concurrence in Ashwander V Tennessee Valley
Author 1TY. He said that:
1. The Court will not pass upon the constitutionality of
LEGISLATION IN A FRIENDLY, NONADVERSARY PROCEEDING.
2. The Court will not anticipate a question of consti¬
tutional LAW IN advance OF THE NECESSITY OF DECIDING IT.
3* The Court will not formulate a rule of constitutional
LAW BROADER THAN IS REQUIRED BY THE PRECISE FACTS TO WHICH
IT IS TO BE APPLIED.
4. The Court will mot pass upon a constitutional question,
ALTHOUGH PROPERLY PRESENTED BY THE RECORD, IF THERE IS ALSO
PRESENT SOME OTHER GROUND UPON WHICH THE CASE MAY BE DIS¬
POSED OF.
5. The Court will not pass upon the validity of a statute upon
^Sidney Ulmer, "Public Office in the Social Background of the.
Supreme Court Justices." 21 American Journal of Economics and
Sociology 87 (19^2).
69
COMPLAINT OF ONE WHO FAILS TO SHOW THAT HE IS INJURED BY
ITS OPERATION.
6. The Court will not pass upon the constitutionality of a
STATUTE AT THE INSTANCE OF ONE WHO HAS AVAILED HIMSELF OF
ITS BENEFITS.
7. When the validity of an act of the Congress is drawn in
question, and even if a serious doubt of constitutionality
IS RAISED, IT IS A CARDINAL PRINCIPLE THAT THIS COURT WILL
FIRST ASCERTAIN WHETHER A CONSTRUCTION OF THE STATUTE IS
FAIRLY POSSIBLE BY WHICH THE QUESTION MAY BE AVOIDED.3
The majority of the' Court had not always followed the dictates
OF the BASIC principles. SINCE THE JUSTICES OF THE COURT ARE MEN
with independent minds and diversified BACKGROUNDS WHO INTERPRET
THE Constitution in terms of their experiences, their interpretation
OF THE SOCIAL ORDER AMD OF RELATED PRACTICAL MATTERS ARE REFLECTED
IN THEIR JUDGMENT.^ ThUS IT IS NOT TOO SURPRISING THAT THE CoURT
FROM 1954-1968 DID NOT GO AS FAR AS IT COULD TO BRING ABOUT FULL
EQUALITY for BlACKS, IN THE LIGHT OF THE SOCIAL STATUS AMO BACKGROUND
OF THE MEMBERS OF THE COURT.
Yet, ONE CANNOT SAY THAT THE SUPREME CoURT HAS NOT MADE PROGRESS
IN American race relation. The extent of the progress had not been
AS GREAT as IT COULD HAVE BEEN. Mr. StEEL POINTED OUT THE GRADUAL
CHANGES IN THE CoURT'S OPINIONS DURING THIS PEf; I OD TO THE EXTENT
THAT THE INDIVIDUAL JUSTICES HAVE SEEN INFLUENCED BY THE URBAN
■^Richard Johnson, The Dynamics of Compliance (Evamstom:
Northwestern University Press, I967.) pp*
4
Sidney Ulmer, "The Analysis of Behavior Pattern on the United
States Supreme Court," 22 Journal of Politics, pp. 629-638. (i960).
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RIOTS AND THE BlACK PoWER MOVEMENT.
Now, ATTENTION SHOULD BE GIVEN TO AN ANALYS4S OF THE SIGNIFICANT
CASES MENTIONED BY STEEL AND TO OTHER CASES OF THIS PERIOD PERTINENT
TO THE Steel analysis. One of the main criticisms of the Warren
Court stems from the position taken by the court in Swain v Alabama.
This was a pivotal case in jury selection.^' Robert Swain, a 19
YEAR-OLD Negro was indicted and sentenced to death in Talladega
County for the alleged rape of a 17 year-old white girl. In the
Court's opinion. Justice White carefully pointed out that Blacks were
NOT totally excluded from either the grand or petit jury panel. This
point according to Justice White distinguished this case from Norri3
7 ®
V Alabama and Patton v Miss. However, another device was used to
discriminate against the defendant. The prosecutor used the per¬
emptory challenge to exclude Blacks from the final juries. The
EVIDENCE showed THAT THE PROSECUTOR WOULD MAKE IT A POLICY TO EX¬
CLUDE Blacks by this method. Justice White said that this practice
by the PROSECUTOR MAY BE UNCONSTITUTIONAL, BUT THERE IS NOT ENOUGH
EVIDENCE TO SUPPORT THIS CLAIM IN THIS CASE. To THE MAJORITY OF THE
^380 U. S. 202 (1966).
^The Swain case dealt with Alabama's unusual method of jury
SELECTION. The 12 jurors for a case are selected from a list of 75
PERSONS. In ORDER TO COME UP WITH THE 12 PERSONS, AlABAMA REQUIRES
THAT THE DEFENSE HAS A RIGHT TO STRIKE OFF FOrR NO REASON TWO VENIRE¬
MAN AND THE PROSECUTOR ONE. ThIS PROCESS 13 CONTINUED UNTIL 12
JURORS ARE LEFT.
'''294 u. s. 587 (1935)-
8
,
332 u. s. 463(1947).
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Court would not strike down this Alabama system of jury selection,
FOR ON ITS FACE THE CoURT SAID IT WAS CONSTITUTIONAL. IT IS SIGNIFI¬
CANT TO NOTE THAT THIS SYSTEM WAS INITIATED IN I9O9. EvEN THOUGH THE
Black man seems to have lost ground in the struggle for a fair and
JUST JURY SYSTEM IN AMERICA, THIS CoURT SEEMS TO HAVE SEEN THE VALUE
OF FUTURE INVESTIGATION OF THIS CASE. ThE CourT APPEARED TO REQUEST
THAT MORE EVIDENCE BE PRESENTED TO SUBSTANTIATE THE VIEW THAT THE
prosecutor HAD SYSTEMATICALLY EXCLUDED BlACK JURORS BY USING THE PRE-
O
EMPTORY EXEMPTION METHOD.-^ AgA I N THE CoURT TENDED TO UTILIZE ITS
STANDING RULES OF OPErATIONS TO EVADE ITS RESPONSIBILITY. ThE
Court has also made some significant progress in the area of jury
SELECTION. It has struck down several cases of CLAR PRIMA FACI DIS¬
CRIMINATION. This was true in Whitus v Gedrgia'^*^ and in Coleman v
Alabama'* 1 . The Supreme Court had laid down the rule that there must
not be a purposeful and systematic exclusion of Negroes from jury
PANELS. The court had not dealt with.the issue that Blacks should be
represented on juries. In fact, the Supreme Court refused to re¬
view A significant Court of Appeals decision in 196^. In this case
INVOLVING A Negro, the basic constitutional question held that de¬
liberate INCLUSION OF Negroes offends the equal-protection clause of
^380 U. S. 587 (1935)
IO385 U. S. 545
11




THE Fourteenth Amendment. One cannot really say why the Court
REFUSED TO CONSIDER TH13 31GN1 FI CANT CASE FOR THE SUPREME CourT DOES
NOT SAY WHY IT REFUSES TO HEAR CERTAIN CASES AND ACCEPT.OTHER CASES.
In the Steel review of the Warren Court, he did not do justice
TO the fact that this Court did revive the the Civil War Amendments.
The Warren Court may not have gone as far as it could have in its
RACE relations CASES, BUT IT DID MAKE SOME GAINS FOR THE BlACK MAN.
The significant cases involving Civil War legislation were United
States v Guest.^^ United States v Johnson,^^ United States v Price,^
... 16
AND Jones v Mayer.
In looking at these cases, one could combine United States v
Guest, United States v Johnson and United States v Price for they
dealt with i8 U. S. C. 2^1 AND l8 U. S. C. 242, In order to under¬
stand the significance of these cases one must understand the Civil
War legislation in question. They were as follows:
l8 U. S. C. 24i; If two ©r more persons conspire to injure,
oppress threaten, or intimidate any citizen in the free ex¬
ercise OR ENJOYMENT OF ANY RIGHTS OR PRIVILEGES SECURED TO
HIM BY THE CONSTITUTION OR LAWS OF THE UNITED STATES, OR
BECAUSE OF HIS HAVING SO EXERCISED THE SAME OR IF TWO OR
MORE PERSONS GO IN DISGUISED WITH INTENT TO PREVENT OR HINBER
A citizen's free exercise OR ENJOYMENT OF ANY RIGHT OR
12
Loren Miller, The Petitioner (New York: Meridian Books, 19^6),
pp. 290-291
^3383 u. s. 745
. l4
36 U. S. L. Week 4289
15
383 u. s. 787
16
36 U. S. L, Week 446i
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PRIVELEGE SECURED TO HIM BY THE CONSTITUTION OR LAWS OF
THE United States, they shall be fined not more than
$5^000 OR IMPRISIOMED NOT MORE THAN TEN YEARS OR BOTH.
(Derived from the Act of May 3I, 1870).
l8u. S. C. 242: VJhoever, under color of any law, statute,
ordinance fREGULATION, OR CUSTOM, WILLFULLY SUBJECTS ANY
INKABITANTS . .TO THE DEPRIVATION OF ANY RIGHTS, PRIVILEGES,
OR IMMUNITIES SECURED OR PROTECTED BY THE CONSTITUTION OR
LAWS OF THE UNITED STATES OR TO DIFFERENT PUNISHMENT,
PAINS OR PENALTIES, ON ACCOUNT OF SUCH AN INHABITANT BEING
AN ALIEN, OR BY REASON OF HIS COLOR, OR hRACE, THAN ARE
PRESCRIBED FOR THE PUNISHMENT OF CITIZEN SHALL BE FINED
NOT MORE THAN $1,000 OR IMPRISONED NOT MORE THAN ONE YEAR
OR BOTH (Derived from the Act of April 9, 1866)."'°
A SIGNIFICANT CASE WHICH THE CoURT CONSIDERED WAS UNITED STATES
19
V Price. Deputy Sheriff Cecil Price detained three Civil Rights
Workers—I-Iichael Henry Schwermer, James Chaney, and Andrew Goodman.
He LATER CONSPIRED WITH l8 OTHER PERSONS WITH THE INTENT TO RELEASE
THEM FROM CUSTODY AND THEN DROVE THEM TO A DESIGNATED PLACE WHERE
THEY WERE BEATEN AND LATER KILLED. ThE SIGNIFICANT QUESTION RAISED
WAS WHETHER l8 U. S. C. 24l AND l8 U. S. C. 242 MAKE C i7 1 M I f'J A L T1"! E
CONDUCT FOR WHICH THE INDIVIDUAL WAS INDICTED. ThE SIGNIFICANT
RULE OF LAW WHICH THE COURT DERIVED WAS THAT THE l8 U. S. C. 24l
AND 242 COULD ALSO APPLY TO PRIVATE CITIZENS IF IT COULD BE SHOWN
THAT THEY ACTED WITH STATE OFFICIAL THEM THE ACTED UNDER COLOR OF
20
^




A Century of Civil Rights (New York:
. p. 68
COLUMBIA
'’^383 u. s. 787
20
383 u. s. 787
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The next case was United States v Guest. This case g.tew out
OF A situation WHERE A BlACK MAN WAS KILLED ON A GeORGI A HIGHWAT.
He was going back to Washington, D. C. after finishing a tour of
MILITARY DUTY AT ForT BeNNING, GEORGIA. ThE SUPREME CoURT REVISED
THE District Court's view that the Black man did not have a right to
TRAVEL.^ The Supreme Court said that the constitutional right to
travel from one state to another, and necessarily to use the highways
AND other instrumentalities OF INTERSTATE COMMERCE IN DOING SO,
occupies a position fundamental to the concept OF OUR Federal Union.
In addition the Supreme Court said to be covered under this act, one
MUST prove a specific intent to interfere with the federal right of
an individual. Moreover, the defendant is entitled to have the jury
22
instructed in THESE MATTER. AgAIN THE CoURT WAS UNDER A PARTIAL
VICTORY FOR THE BlACK MAN.
In Mr. Steel's analysis of the Court he failed to mention the
FACT THAT A BlACK MAN HAD BEEN ELEVATED TO THE SUPREME CoURT. He
WAS Thurgood Marshall. The very presence of a Black man on the Court
COULD PROVE TO BE A GREAT ASSET TO THE LEGAL STRUGGLE FOR JUSTICE FOR
THE Black man. In an article about Justice Marshall, Professor
Ronald Davenport said Justice Marshall probably made the second
GREATEST CONTRIBUTION TO AMERICAN CONSTITUTIONAL LAW. He WAS SECOND
2^383 u. s. 745
22383 u. s. 745
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TO CHIEF Justice John MatsShall. His place in history as a con¬
stitutional ADVOCATE IS ASSURED. YeT, ONE CANNOT REALLY TELL WHAT
PLACE HE WILL HAVE AS A SUPREME COURT JUSTICE. SINCE Mr . MARSHALL
WAS APPOINTED TO CoURT FROM THE POSITION AS SOLICITOR GENERAL, HE
23WAS forced to DISQUALIFY HIMSELF IN MANY CASES. 1n FACT OUT OF
257 CASES before the COURT IN I967 JUSTICE MARSHALL DID NOT PAR-
24
^TlCl PATE IN 03 CASES. IHE SIGNIFICANCE CF JUSTICE MARSHALL ON THE
Court can not be really understood until after he had been on the
COURT FOR A LONGER PERIOD OF TIME. OnE CAN SAY THAT THE ADDITION OF
Justice Marshall does not destroy Mr. Steel's basic position, but it
DOES PUT A dent in HIS OVERALL POSITION.
There are several other cases which should be considered in
DEALING WITH THIS THESIS. THESE CASES TEND TO SUPPORT THE VIEW THAT
THE Court has moved farther in some areas than Mr. Steel's thesis
WOULD SUPPORT.
A SIGNIFICANT CASE WAS GrEEN V COUNTY SCHOOL BoARD. ThIS CASE
DEALT WITH THE USE OF A FREEDOM OF CHOICE PLAN IN ORDER TO ACHIEVE
INTEGRATION. In the CoURT OPINION JUSTICE BrENNAN SAID:
In DETERMINING WHETHER THE RESPONDENT SCHOOL BOARD MET THE
COMMAND OF BrOWN I AND BrOWN II BY ADOPTING ITS FREEDOM OF
CHOICE PLAN, IT IS RELEVANT THAT THIS FIRST STEP DID MOT
^3ronald Davenport, "The Second Justice Marshall," 7 Duquesme
Law Review 44 (1568).
24
Percival Jackson, Dissent in the Supreme Court (Norman:
UJniversity Oklahoma Press, 19^S), P. 512
COME UNTIL SOME 11 YEARS AFTER BrOWN II DIRECTED THE MAKING
OF A PROMPT AND REASONABLE START. ThIS DELIBERATE PERPETUA¬
TION OF THE unconstitutional DUAL SYSTEM CAN ONLY HAVE COM¬
POUNDED THE HARM OF SUCH A SYSTEM. SuCH DELAYS ARE NO LONGER
TOLERABLE FOR THE GOVERNING CONSTITUTIONAL PRINCIPLES NO
LONGER BEAR THE IMPRINT OF NEWLY ENUNCIATED DOCTRINE. ThE
TIME for mere deliberate SPEED HAS RUN OUT....ThE BURDEN ON
A SCHOOL BOARD TODAY IS TO COME FORWARD WITH A PLAN THAT
PROMISES REALISTICALLY TO WORK AND PROMISE REALISTICALLY
TO WORK NOW. 25
This case shows the Court was ready to be very forceful in the
FIELD OF education. ThE FORCEFULNESS OF THE SUPREME CoURT WAS
26
EVIDENT IN other AREAS. ThE CoURT SAID IN ReITMAM V MuLKEY THAT A
STATE sponsored TYPE OF RESTRICTIVE COVENANT WAS UNCONSTITUTIONAL.
This Court also took a very forward looking step im the area of
FAMILY RELATIONS. In LoVI NG V ViRGI N1 A^"^ THE CoURT SAID THAT THE
Virginia miscegenation statue which prevents marriage between per¬
sons SOLELY ON THE BASIS OF THEIR RACIAL CLASSIFICATION VIOLATES
THE EQUAL PROTECTION AND THE DUE PROCESS CLAUSE OF THE 14tH AMENDMENT.
This action by the Court seems to indicate that the Court has made
SOME EFFORT TOWARD REALIZATION OF A SOCIETY OF EQUALS. In ADDITION
28
THE Jones v Mayer case which was discussed in chapter three tends
TO discredit the Steel thesis to a degree.
There were other decisions rendered by the Court from 1964 to
25
391 u. s. 430 (1968).
^^87 u. s. 369 (1967).
27
388 U. S. I (1967).
28
. s.392 u 409 (1968)
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1968 WHICH SUPPORT THE VIEW THAT THE CoURT HAS MADE SOME EFFORT IN
B,RINGING ABOUT EQUALITY IN AMERICAN SOCIETY.
During this period under consideration, the Supreme Court rendered
SOME significant DECISIONS IN THE AREA OF DISCRIMINATORY STATE ACTION.
A VERY SIGNIFICANT CASE WAS EVANS V NeWTON ThIS CASE DEALT WITH
THE WILL OF A UNITED STATES SENATOR FROM GEORGIA, WHICH WAS PROBATED
IN 1911 and called for THE CITY OF MaCON, GEORGIA, TO ACT AS TRUSTEE
OF A PARK for white PEOPLE ONLY. ThE CITY KEPT THE PARK SEGREGATED
FOR MANY YEARS, AND THEN THE PARK WAS INTEGRATED. As A RESULT OF THIS
ACTION TAKEN BY THE CITY, A SUIT WAS FILED TO GET THE CITY TO DE-
SEGREQATE THE PARK. 1n THE MEANTIME THE CITY TURNED THE PARK
OFFICIALLY OVER TO SOME PRIVATE PERSONS. WHEN THIS CASE REACHED THE
Supreme Court, it ruled that a will which leaves private property to
THE public or to JUST WHITE PEOPLE CAN NOT BE ENFORCED BY THE COURT
30FOR SUCH ACTION IS UNCONSTITUTIONALLY STATE ACTION.”'
Another important case which the Warren Court considered was
3T -r
Reitman V Mulkey. This case dealt with an amendment to the con¬
stitution OF the state of California which was based on the statewide
BALLOT IN 1964. The amendment was called Proposition i4 which was
^^392 u. s. 296 (1966)
30
In Evans v Abney CDecided January 26, I970) Justice Berger’s
Court reversed this major decision of the Warren Court.
31
387 u. s. 369 (1967)
78
DESIGN TO REPEAL THE CURRENT STATE LAWS AGAINST DISCRIMINATION IN
HOUSING AND TO BAR FUTURE ACTION OF THE STATE IN THIS AREA. ThE
VOTERS OF California passed the amendment and it was added to the
State Constitution as Section 26 of Article 1. Mr. and Mrs. Neil
Reitmen, a Black couple and apartment owner Lincoln Mulkey de¬
claring he had refused to rent them an apartment because they were
Black. This case passed through a California trial court, then to
the State Supreme Court and finally to the United States Supreme
Court. Then, the court of last resort considered the consti¬
tutionality of Proposition i4. In the Court's opinion by Justice
White the Court ruled that the evidence showed that Proposition i4
WAS DESIGNED TO REPEAL ALL STATE LAWS THAT "bORE ON THE RIGHT OF
PRIVATE SELLERS." In ADDITION IT WAS DESIGNED TO FORESTALL FUTURE
STATE ACTION THAT MIGHT CIRCUMSCRIBE THIS RIGHT. SuCH ACTION BY THE
STATE WOULD RESULT IN THE STATE TAKING A NEUTRAL POSITION VIOLATED
THE Equal Protection Clause of the i4th Amendment. The United
States Supreme Court agreed with the Court's decision.
32
In United States v Johnson the Court made an attempt to fill
A VACANCY IN THE FAMOUS 1964 CiVIL RIGHTS ACT. ThE QUESTION RAISED
IN THIS CASE WAS WHETHER CONSPIRACIES BY HOODLUMS TO ASSULT BLACKS
FOR EXERCISING THEIR RIGHTS OF EQUAL PUBLIC ACCOMMODATIONS UNDER
Section 201 of the Civil Rights Act of 1964 are subject only to a
Civil suit injunction as provided by paragraph 204 of the Act. In
32
390 u. s. 563 {1968)
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ADDITION THE QUESTION WAS CONSIDERED WHETHER THEY ARE ALSO SUBJECT TO
CRIMINAL PROSECUTION UNDER l8U. S. C. 24l . ThE COURT'S OPINION BY
Justice Douglas expressed the views of five members of the Court said
THAT THE PROVISIONS OF SECTION 207 (s) THE CiVIL RIGHTS AcT OF
1964 MADE THE REMEDIES PROVIDED IN THE PuBLiC ACCOMMODATIONS PART OF
THE Act the exclusive means of enforcing rights BASED ON SUCH PART
DOES NOT PRECLUDE A CRIMINAL PROSECUTION OF THE DEFENDANTS UNDER l8
U. S. C. 241, since the exclusive remedy provision APPLIES ONLY TO THE
ENFORCEMENT OF SUBSTANTIVE RIGHTS OF PUBLIC ACCOMMODATIONS AGAINST
PROPRIETORS AND OWNERS, AND DOES NOT PURPORT TO DEAL WITH OUTSIDERS
WHO USE VIOLENCE AGAINST THOSE WHO ASSERT THEIR RIGHTS UNDER THE ACT.
In the area of voting, the Supreme Court decided in Harper v Virginia
State Board of Elections'^ that the $1.50 poll tax imposed on
CITIZENS DESIRING TO VOTE IN STATE ELECTIONS VIOLATED THE EQUAL PRO¬
TECTION Clause of the i4th Amendment. Moreover, one should note also
THAT THE Court made a significant decision in the area of welfare
24
RIGHTS. In Ki ng V Smi th THE Court ru-led that destitute children
WHO ARE FATHERLESS CANNOT BE FLATLY DENIED FEDEI^AL FINANCIAL
ASSISTANCE ON THE TRANSPARENT FICTION THAT THEY HAVE A SUBSTITUTE
FATHER. During this period the Court took forward looking position
ON THE RIGHTS OF PERSONS WHO ARE ON TRIAL FOR A CRIME. In BuMPER V
383 u. s. 663 (1966).
3^
392 u. s. 309 (1968).
8o
North Carolina^^ the Court said that evidence obtained, from a home
TO BE used against A DEFENDANT MUST BE OBTAINED BY A SEARCH WARRANT
OR BY THE CONSENT OF THE OWNER OF THE HOUSE. In ANOTHER DECISION
THE Court said in Duncan v Louisiana^^ that a person has a right to
A JURY TRIAL FOR A CRIMINAL OFFENSE WHICH CARRIES PUNISHMENT FOR AS
MUCH AS TWO YEARS CONFINEMENT. A VERY IMPORTANT POINT MUST BE RE¬
AFFIRMED HERE, THE FACT THAT ALL OF THE FOREMENTIONED CASES DEALT
WITH BLACK PEOPLE. In THE LIGHT OF THIS FACT AND THE NATURE OF THE
DECISIONS RENDERED IN THIS CHAPTER, ONE MUST CONCLUDE THAT THE STEEL
THESIS TENDS TO OVERSTATE THE FACTS. It IS TRUE THAT THE WarrEN
Court did not go as'Far as it could to bring to light true
EQUALITY, SOME MEANINGFUL ADVANCEMENTS HAVE BEEN MADE BY THIS COURT.
The real significance of these advancements can only be judged by
FUTURE HISTORIANS.
If future HISTORIANS WOULD CAREFULLY ANALYZE THE SUPREME CoURT
DURING THE WaRREN YEARS, IT WOULD PROBABLY SUPPORT THE VIEW THAT THE
Court was influenced by political, social, and economic pressures to
TAKE more affirmative ACTIONS IN HUMAN RELATIONS. ThE STATE SUPPORT
OF DISCRIMINATION HAS BEEN CALLED INTO QUESTION BY THEWARREN COURT.
The moral view that freedom from racial discrimination is a right is
GAINING GREATER ACCEPTANCE IN THE BROADEN SPECTRUM OF AMERICAN SOCIETY.
3^391 u. s. 543 (i960)
3^’
391 u. s. i45 {1968).
81
This has caused the Court to re-examine our Constitution in order to
GAIN SUPPORT OF THIS POSITION. ThE CONSTITUTION MUST AFFIRM THIS
HIGHER LAW OR NATIONAL LAW IF THE UNITED STATES CONSTITUTION IS GOING
TO CONTINUE TO MEET THE NEEDS OF THE AmERI CAN PEOPLE. In THE 19th
CENTURY, THE UNITED STATES CONSTITUTION WAS VIEWED FROM THE PERSPECTIVE
THAT THE U. S. GOVERNMENT SHOULD PROTECT THE RIGHTS OF INDIVIDUALS IN
SOCIETY OF THEIR PROPERTY, LIFE AND LIBERTY. ThE EMPHASIS TODAY IS
TO PROTECT THE RIGHTS OF ALL OF THE PEOPLE IN SOCIETY FOR THE GENERAL
Welfare of the total community. In order for this course of action
TO BE TAKEN BY THE SUPREME COURT THE. STATE ACTION DOCTRINE MUST BE
USED TO AFFIRM THE RIGHTS OF THE BlACK AMERICANS IN ORDER TO ERADICATE
RACISM. The Federal System of government needs to better use the
INSTRUMENT OF STATE ACTION IN ORDER TO CURB RACIAL DISCRIMINATION IN
PRIVATE CLUBS, ASSOCIATIONS, BUSINESSES, AND CHARITY ORGANIZATIONS.
Moreover, there is a great need to better utilize the arm of the
Federal government in order to better realize the American creed of
liberty and justice for all citizens, regardless of race, color or
CREED. This writer believes these ideals can be realized by placing
STATE ACTION IN LEGAL ACTUALITY IN ITS MOST INCLUSIVE STATUS IN THE
LIGHT OF THE ROLE OF FEDERAL GOVERNMENT HAS PLAYED AND SHOULD PLAY
IN THE MAINSTREAM OF THE TOTAL LIFE OF ITS CITIZENS. In ADDITION
THE PUBLIC INTEREST SHOULD BE GIVEN ITS PROPER DUE IN RELATIONSHIP
TO THE PRIVATE INTEREST OF MEN IN THE LIGHT OF THE ROLE EACH MEMBER
OF THE COMMUNITY MUST AND SHOULD PLAY IN THE PROMOTION OF THE GENERAL
WELFARE OF THE TOTAL COMMUNITY.
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Thus the public interest should no longer be viewed as an
INFRINGEMENT UPON THE PRIVATE INTEREST, BUT SHOULD BE VIEWED AS A
MEDIUM BY WHICH AN INDIVIDUAL CAN GAIN MORE RIGHTS AS A MEMBER OF A
COMMUNITY NOT AS AN ISOLATED BEING.
Now, LET US TAKE A MORE TANGIBLE LOOK AT THE CONSTITUTIONAL
MEANS BY WHICH RACIAL DISCRIMINATION CAN BE ELIMINATED. ThE SUPREME
Court and all of the other government bodies have a moral obligation
TO society, to defend and protect the rights of all of the people.
As LONG as these GOVERNMENTAL BODIES FAIL TO TAKE AFFIRMATIVE ACTION
IN ORDER TO ERADICATE INSTITUTIONAL RACISM, THE LONGER THE AMERICAN
SYSTEM OF GOVERNMENT WILL BE DESTROYING ITSELF. TlIE SUPREME COURT
OF THE United States has from time to time expressed dictum which
COULD BE BETTER UTILIZED IN ORDER TO ACHIEVE EQUAL RIGHTS FOR ALL
CITIZENS OF THE UNITED STATES.
Justice Rutledge stated in Screws v United StatesJT the
RIGHT NOT TO BE DEPRIVED OF LIFE OR LIBERTY BY A STATE OFFICER
WHETHER HE BE A LEGISLATOR, JUDGE, CLERK OR POLICEMAN WHO TAKES IT
BY ABUSE OF HIS OFFICE AS GUARANTEED IN THE CONSTITUTION. To SECURE
THESE RIGHTS IS NOT BEYOND THE POWER OF THE FEDERAL GOVERNMENT. ThuS,
THE OFFICIAL OF THE STATE WHO DOES NOT CARRY OUT HIS JUST RESPONSI¬
BILITY AS AN OFFICER CAN BE PUNISHED FOR ANY ACTION OR FAILURE TO ACT
responsibly as AN OFFICER AND CAN BE PUNISHED FOR AMY ACTION OR
37
325 u. s. 91 (1945).
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FAILURE TO ACT RESPONSIBLY DURING THE COURSE OF HIS DUTY AS A STATE
SERVANT OF THE PEOPLE.
Moreover in Justice Murphy’s dissent in this case he said if the
STATES ARE UNWILLING FOR SOME REASON TO PROSECUTE PERSONS FOR DEPRIVING
PERSONS OF THEIR LIFE OR LIBERTY THEN THE FEDERAL GOVERNMENT MUST
STEP IN UNLESS CONSTITUTIONAL GUARANTEES ARE TO BECOME WORTHLESS.
m
Thus, if the states failed to act then, the federal government is duty
BOUND TO PROTECT THE CONSTITUTIONAL RIGHTS OF ITS CITIZENS- ThIS AP¬
PROACH COULD BE CALLED THE STATE INACTION APPROACH FOR SPECIAL
EMPHASIS IS PLACED ON THE FAILURE OF THE STATE GOVERNMENT OR ANY OF
ITS AGENTS FROM PROPERLY DOING HIS OR THEIR JOB.
Such persons could be prosecuted under law that is already on the
FEDERAL STATUTE. In THE UNITED STATES CODES 42 U. S. C. I983,
(1968) A SUIT COULD BE FILED AGAINST PERSONS WHO UNDER COLOR OF LAW
OR CUSTOM OF ANY STATE CAUSES ANY CITIZEN OF THE UNITED STATES TO BE
DEPRIVED OF ANY RIGHTS AMD PRIVILEGES OR IMMUNITIES SECURED BY THE
Constitution. In the Federal statute 42 U. S. C. I985 (19^8) there
IS another color PROVISION WHICH CAN BE BETTER UTILIZED TO PROTECT
AGAINST conspiracies TO INTERFERE WITH THE CiVIL RIGHTS OF THE CITIZENS
OF THE United States. In order for action to be taken under the
COLOR OF LAW PROVISIONS WITHIN MEANING OF SECTION 1983 AND 1985
THERE MUST BE MISUSE OF POWER POSSESSED BY VIRTUE OF STATE LAW AND
MADE POSSIBLE ONLY BECUA3E WRONGDOERS ARE CLOTHED WITH AUTHORITY BY
THE STATE.
Such provisions could be used to counteract the racist cry for
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LAW AND ORDER WHICH IS ACTING UNDER COLOR OF LAW TO DEPRIVE THE BlACK
MAN OF HIS JUST DUE AS AN AMERICAN CITIZEN. ThE FEDERAL GOVERNMENT
SHOULD BETTER UTILIZE THESE PROVISIONS IN ORDER TO PROVIDE FOR THE
GENERAL WELFARE AND THE GUARANTEES OF ALL OF ITS CITIZENS WHICH ARE
FOUND IN THE UNITED STATES CONSTITUTION, AND IN THE GOVERNING LAWS
'OF AmerICA .
There are other strands which can be used to fight racial dis-
. 38
CRIMINATION. IN THE Cl VIL RlGHTS CASES JUSTICE HarLAN SAID IN HIS
DISSENT THAT CONGRESS HAS NOT ENTERED THE DOMAIN OF STATE CONTROL
AND SUPERVISION. I 3 SIMPLY DECLARES IN EFFECT THAT SINCE THE NATION
HAS ESTABLISHED UNIVERSAL FREEDOM IN THIS COUNTRY FOR ALL TIME,
THERE SHALL BE NO■ DISCRIMIMATI ON BASED MERELY UPON RACE OR COLOR IN
RESPECT TO THE ACCOMMODATION AND ADVANTAGE OF PUBLIC CONVEYANCES.
Such discriminatory practices by corporation and individual in the
EXERCISE OF THEIR PUBLIC FUNCTIONS IS A FORM OF STATE ACTION PROTECTED
BY BOTH THE I3TH AND THE 14tH AMENDMENT. ThUS, ONE COULD SEE IMPLICIT
IN THE CALL FOR FAIR RIGHTS BEING EMPLOYED BY INDIVIDUALS WHO ARE
AGENTS OF THE STATE AND OR PERFORM SOME PUBLIC FUNCTION WHICH CAN BE
REGULATED BY CONGRESS.
The time has come for the Court to discontinue its practice of
SEEKING LIMITATIONS TO STATE ACTION. HarOLD HOROWILTZ SAID IN "ThE
Misleading Search For State Action"39 that state action always en-
38 109 u. s. 3 (1883)
39
•^0 California Law Review 2o8 (1957)
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FOLDS Pr^lVATE ACTIOrJ BECAUSE THE STATE ALWAYS ATTRIBUTE SOME LEGAL
S 1 GtJ I F 1 CAilCE TO PRIVATE ACTION. Ill EVEPY CASE THE CoURT SHOULD
ANALYZE A SITUATION NOT FROM THE PERSPECTIVE OF FINDING STATE ACTION
BUT FROM VIEWING A CASE FROM THE CONSTITUTIONALITY OF THAT STATE
ACTIOfJ WHICH IS ALWAYS PRESENT.
The Court has on occasions tried to evade the real heart of the
SITUATION BY TRYING -TO SHOW THE DIFFERENCE BETWEEN THE SOCIAL AND
CIVIL RIGHTS OF INDIVIDUALS. OnE CANNOT DRAW A LASTING DISTINCTION
BETWEEN THESE FORMS OF RIGHTS. As MEN BECOME MORE DEPENDED UPON OTHERS
THE LINES OF DISTINCTION DRAWS NARROWER. CHARLES BlACK STATED IN HIS
4o
ARTICLE "State Action, Equal Protection and California i4" that law
IS A resource to be husbanded and tiO STATE CAN AT ANY ONE TIME ACT
|N EVERY IMAGINABLE WAY TO EXTEriD EQUAL PROTECTION. STATE NEUTRALITY
IS BARELY POSSIBLE AND THAT NEUTRALITY WHERE ATTAINED ISOLATE RACIAL
DISCRIMINATION FOR STATE POWER. ThE EXPANSION OF STATE ACTION CONCEPT
TO INCLUDE EVERY FORM OF STATE FOSTERING, ENFORCING AND EVEN TOLE¬
RATING ACTION DOES NOT HAVE TO MEAN THAT THE 14tH AMENDMENT IS TO
REGULATE THE GENUINELY PRIVATE CONCERNS OF MAN.
The interest of the public should be viewed more in the manner
IT CAN BE UTILIZED TO REALIZE THE AMERICAN CONSTITUTIONAL COMMITMENT
to the American creed. The Court has on occasion moved in the right
4l
direction in this regard. The Supreme Court said in Marsh v Alabama
HARyARP Law Review 69 (19^9)
4i
326 u. s. 501
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THAT THE MORE AN OWNER TO HIS ADVANTAGE OPENS UP HIS PROPERTY FOR USE
BY RIGHT IN GENERAL THE MORE DOES HIS RIGHTS BECOME CIRCUMSCRIBED BY
THE STATUTORY AND CONSTITUTIONAL RIGHTS OF THOSE WHO USE IT. It IS
IMPLIED IN THIS DECISION THAT THE MORE A PERSON OR ORGANIZATION OPENS
UP HIS OR THEIR PROPERTY, THE GREATER THE RIGHTS THE COMMUNITY WOULD
HAVE ON SUCH PROPERTY. CONSEQUENTLY ONCE A BUSINESS HAS OPENED ITSELF
UP TO THE PUBLIC IT IS THEN DUTY BOUND TO LET THE PUBLIC PLAY A JUST
ROLE IN ITS OPERATION. ThUS, THE BlACK MAN SHOULD HAVE A FAIR SHARE
IN ALL LEVELS OF THE OPERATIONS OF A PRIVATE CONCERN WHICH HAS A
PUBLIC TRUST.
The Warren Court will long be remembered for its decision in
Brown v Board of Education. The Supreme Court said we must consider
PUBLIC EDUCATION IN THE LIGHT OF ITS FULL DEVELOPMENT AND ITS PRE¬
SENT PLACE IN American life. Only in this way can it be determined
IF SEGREGATION IN PUBLIC SCHOOLS DEPRIVE ONE OF EQUAL PROTECTION
OF THE LAW. IT IS IMPLICIT IN THE BrOWN DECISION THAT THERE SHOULD
AND MUST BE A REAPPRAISAL OF ALL INSTITUTIONS WHICH PERFORM A
SOCIETAL FUNCTION. ORGANIZATIONS LIKE CHARITIES, BUSINESSES, CLUBS
SHOULD BE CAREFULLY SCRUTINIZED IN ORDER TO SEE IF THE EDUCATIONAL
FUNCTION WHICH THEY MAY PERFORM ARE PROPERLY REPRESENTING THE BlACK
MAN AND OTHER LEADING MINORITY GROUPS. OnE SHOULD NOT FORGET THAT
kp
IN THE MuNN V ILLlNOIS CASE THE COURT SAID WHEN THE INTEREST OF
THE PUBLIC IS AFFECTED BY PRIVATE PROPERTY THEN THE PROPERTY CEASES
42
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TO BE STRICTLY PRIVATE. ThEN, IF EDUCATION IS TO BE VIEWED IN THE
LIGHT OF THE ROLE IT IS PLAYING TODAY THEN, THE DECISIONS OF THE
Supreme Court must be viewed"in the light of their contribution to
THE REALIZATION OF THE AMERICAN COMMITMENT TO THE AMERICAN CREED.
In Cooper v Aaron the Court said that the responsibility for
PUBLIC EDUCATION IS PRIMARILY THE CONCERN OF THE STATE, BUT IT IS
EQUALLY TRUE THAT SUCH RESPONSIBILITIES LIKE ALL OTHER STATE AG—
TIVTTTES MUST BE EXERCISED CONSISTENTLY WITH FEDERAL CONSTITUTIONAL
requirements as they apply to state action. The Constitution created
A GOVERNMENT DEDICATED TO EQUAL JUSTICE UNDER LAW. ThE CourT
STRESSED THE POINT THAT STATE SUPPORT OF SEGREGATED SCHOOLS THROUGH
ANY ARRANGEMENT, MANAGEMENT, FUNDS OR PROPERTY CANNOT BE SQUARED WITH
THE amendment's command that no state shall Deny to any person within
its jurisdiction the equal protection of the law.
In a concurring argument Justice Frankfurter said the Consti¬
tution IS NOT A formulation OF JUST THE PERSONAL VIEWS OF THE MEMBERS
OF THIS Court, nor can its authority be reduced to the claim that
STATE OFFICIALS ARE ITS CONTROLLING INTERPRETERS. HABITS AND FEELINGS
THEY ENGENDER MAY BE COUNTERACTED AND MODERATED. EXPERIENCE ATTESTS
THAT SUCH LOCAL HABITS AND FEELINGS WILL YIELD GRADUALLY TO LAW AND
EDUCATION. They vigorously flow from the fruitful exercise OR THE
responsibility of those CHARGED WITH POLITICAL OFFICIAL POWER AND
FROM THE ALMOST UNCONSCIOUSLY TRANSFORMING ACTUALITIES OF LIVING
^3
358 u. s. 81 (1958)
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UNDER LAW.
Here, Justice Frankfurter realized that law has helped to create
THE customary PRACTICE OF RACIAL DISCRIMINATION TOWARD THE BlACK MAM,
BUT THIS TREND CAN AND MUST BE CHANGED THROUGH THE PASSAGE OF JUST
LAWS FOR Black people and the total community. Only through the
PROPER TRAINING OF THE TOTAL CITIZENRY CAN THE MINDS OF THE BlACK AND
White people in America be freed of the venon of institutional racism.
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In Terry v Adams there can be found support for the argument
that private professional clubs or organizations composed mainly of
PROFESSIONAL PERSONS DO NOT HAVE THE RIGHT TO BAR PERSONS FROM MEMBER¬
SHIP DUE TO RACE. We MUST KEEP IN MIND THE FACT THAT THE I3-I5 AMEND¬
MENTS WERE DESIGNED TO END RACIAL DISCRIMINATION. In FACT IN A
4b
DECISION BY Justice Swayne in the Slaughter House Case which was
A DISSENTING VIEW, THE 13~15 AMENDMENTS WERE DESIGNED TO BE A NEW
f’A.GNA ChARTA WHICH GOES BEYOND THE BOUNDS OF PUBLIC DISCRIMINATION.
Keeping these points in mind, Terry v Adams decision ruled
THAT THE 15TH AMENDMENT BARS RACIAL DISCRIMINATION IN THE CONDUCT OF
ELECTIONS. The Amendment included any election in which public issues
ARE DECIDED ONVTHE SELECTION OF PUBLIC OFFICIALS. In ADDITION THE
STATUE SHOWS THE CONGRESSIONAL MANDATE AGAINST DISCRIMINATION.
44
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Whether the voting on public issues and officials are conducted in
THE community OR ON THE STATE OR NATIONAL LEVEL.
It is implicit in this opinion that clubs and organizations can
and do elect officials who decide public issues. The executives in
LARGE corporations, PROFESSIONAL CHARITIES, FOUNDATIONS, CIVIC AND
FRATERNAL ORGANIZATIONS DO HELP TO DECIDE PUBLIC ISSUES IN AMERICA,
Thus, in the light of these factors there must be a significant in¬
volvement OF THE MAJOR RACIAL GROUP IN THIS ELECTORAL PROCESS. ThUS,
IN ORDER FOR THIS TO TAKE PLACE, BlACKS MUST BE GIVEN AN OPPORTUNITY
TO HAVE A PROPER VOICE IN THE ELECTORAL AND DELIBERATING PROCESS IN
American institutional life. The officials of such concerns have
BEEN ENDOWED WITH SUCH PUBLIC TRUST DUE TO THEIR PROFESSIONAL STATUS
AND INFLUENCE. ThUS, IN ORDER FOR THE REALIZATION OF THE ULTIMATE
AIM OF THE Magna Charta Amendments,Black people must be afforded a
FAIR share in the DECISION MAKING PROCESS.
Finally, let us re-emphasize the main points of this writer's
contention that we MUST ELIMINATE RACIAL DISCRIMINATION IN THE
American Creed if we are going to survive as a nation. The in¬
activity OF THE STATE IN THE PROMOTION OF THE GENERAL WELFARE OF ALL
OF ITS CITIZENS HAS HELPED TO CREATE, MAINTAIN, AND TO JUSTIFY
RACISM AS A CUSTOMARY PRACTICE IN AMERICAN LIFE. STATE ACTION MUST
BE VIEWED AS AN EXPANSIVE MECHANISM THAT WILL BE USED TO ELIMINATE
RACIAL DISCRIMINATION IN AMERICA. VJ E CAN NOT CONTINUE TO USE
YESTERDAYS UNDERSTANDING OF STATE ACTION FOR TOMORROW'S NEEDS IN
HUMAN RELATIONS
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We can not continue to use yesterday’s understanding of the
DIFFERENCES BETWEEN CIVIL AND SOCIAL RIGHTS IF WE ARE GOING TO
ACHIEVE UNDREAMED DREAMS OF FREEDOM IN TOMORROW'S WORLD. LAW CAN
NOT SURVIVE IF IT IS GOING TO CONTINUE TO USE YESTERDAY'S PRE¬
CEDENTS FOR tomorrow's NEEDS. An ETHICAL SYSTEM WHICH SUPPORTS
INJUSTICE CAN NOT BE SUPPORTED BY THE CREATOR OF ALL EXISTANCE.
If we CONTINUE TO USE THE FEDERAL CONSTITUTION AS A FINALIZED
GUIDELINE, THEN WE AS A FREE PEOPLE WILL LOSE THE FOUNDATION UPON
WHICH THE Constitution was written for freedom and justice for
ALL. There is no discrimination in the American creed but in
ITS PRACTICE.
CHAPTER VI
REFLECTIONS AND PROJECTIONS OF THE
SUPREME COURT AND THE BLACKMAN
The 1960*3 WILL BE PROBABLY REMEMBERED BY FUTURE HISTORIANS FOR
THE WAYS IN WHICH BlACK AMERICANS HAVE ACCENTED THEIR NEED FOR FREE¬
DOM, JUSTICE AND FULL OPPORTUNITIES AS AMERICAN CITIZENS., In
September of 1862, Abraham Lincoln issued his now world famous Eman¬
cipation Proclamation. Four million Black men, women, and children
WERE SUPPOSEDLY GIVEN FREEDOM FROM THE BONDAGE OF SLAVERY. YeT, IN
THE YEAR OF 1964 THE UNITED STATES SUPREME CoURT WAS CONSIDERING IF
THE DESCENDEHTS OF THOSE BlACK PEOPLE OF 1862 COULD EAT AT A PUBLIC
RESTAURANT IN BALTIMORE, MARYLAND. In THE LIGHT OF THIS CRUEL FACT,
THE WRITER IN THIS CHAPTER WILL TAKE A VIEW OF THE SUPREME CoURT IN
15^4-1968 FROM A Black ethical perspectives and project some future
IMPLICATIONS OF THE ACTION OF THE CoURT ON THE BLACK COMMUNITY.
The United States Constitution is considered as the greatest
DOCUMENT WRITTEN BY MAN SINCE THE HOLY BiBLE AND THE KORAN. ThE
Supreme Court, the suPrREME legal body in America receives its
AUTHORITY FROM ARTICLE 111 OF THE UNITED STATES CONSTITUTION. In
%
ORDER FOR ONE TO CONSIDER THE ACTION OF THE SUPREME COURT, THE LEGAL
BASIC OF authority OF THE BODY SHOULD BE CONSIDERED.
Article 111 of the United States Constitution states:
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Section 1. The judicial powe.t of the United States shall
3E VESTED IN ONE SUPREME COURT^ AND IN SUCH INFERIOR COURTS
AS THE Congress may from time to time ordain and establish.
The judges, both of the supreme and inferior courts, shall
hold their offices during good behavior, and shall at stated
TIMES RECEIVE FOR THEIR SERVICES, A COMPENSATION, WHICH
shall not be diminished during their CONTINUANCE IN OFFICE.
Secti ON 11. The judicial power shall extend to all cases, in
LAW OF the United States, and tr-eaties made or which shall
BE MADE UNDER THEIR AUTHORITY; TO ALL CASES OF ADMIRALTY AND
MARITIME jurisdiction; TO CONTROVERSIES TO WHICH THE UNITED
States shall be a party; to controversies between two or
MORE states, between A STATE AMD CITIZEN OF ANOTHER STATE,
BETWEEN CITIZENS OF DIFFERENT STATES, BETWEEN CITIZENS OF
THE SAME STATE CLAIMING LANDS, UNDER GRANTS OF DIFFERENT STATES,
AND BETWEEN A STATE OR THE CITIZENS THEREOF, AND FOREIGN
STATES, CITIZENS OR SUBJECT. SECTION 111. TREASON AGAINST
THE United States, shall consist only in levying war against
THEM, or in ADHERING TO THEIR ENEMIES, GIVING THEM AID AND
COMFORT. No PERSON SHALL BE CONVICTED OF TREASON UNLESS ON
THE TESTIMONY OF TWO WITNESSES TO THE SAME OVERT ACT, OR ON
CONFESSION IN OPEN COURT.1
These are critical times in the life of the Supreme Court. Un¬
like THE TIME IN WHEN THE SUPREME CoURT DECIDED THE PlESSY V FERGUSON
CASE, Black Americans are no longer powerless forces within American
SOCIETY. These are different times from the days of the Emancipation
Proclamation. In the 1890’s American society, especially southern
SOCIETY was agar I an AND THE BlACK AMERICANS WERE AT THE MERCY OF THEIR
SLAVEMASTERS . JuST ONE HUNDRED YEARS LATER AMERICAN SOCIETY HAS BE¬
COME HIGHLY INDUSTRALIZED AND IMPERSONALI ZED. A NEW NeGRO HAS EMERGED,
BUT, IN THE WORDS OF JOSEPH HiNES:
The newness seem....to inhere in the refusal to conceal,
REPRESS OR COMPROMISE THE SPIRIT OF MILITANCY AND RESISTANCE
THAT HAS CHARACTERIZED SOME NEGROES IN ALL STATIONS THROUGH¬
OUT OUR NATIONAL HISTORY. . . . ON THE EBB AMD FLOW OF RACIAL
CHANGE, THE SPIRIT OF COMPROMISE AND ACCOMMODATION IS BEING
CURTAILED AND THE ORIENTATION TOWARDS MILITANCY IS BEING
^The New York Times Encyclopedia Almanac I97I p* ^2
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ACCENTUATED AND GLORIFIED.
The members of the Supreme Court were given opportunities under
THE LEADERSHIP OF CHIEF JUSTICE EarlWarrEN TO ASSERT THE HUMANITY
OF Black people. The members of the Supreme Court represented dif¬
ferent BACKGROUNDS. OnE OF THE MOST SIGNIFICANT PERSONNEL CHANGES ON
THE COURT DURI.NG THIS TIME WAS THE APPOINTMENT OF FORMER UNITED STATES
Solicitor General Thurgood Marshall. He has been regarded by many
OF his collegues as being one of the greatest contributors to
Constitutional Law since Chief Justice John Marshall. Here was a
Black man who had won more cases before the Supreme Court than any
OTHER MAN, BEING GIVEN THE OPPORTUNITY TO BECOME A JUDICIAL DECISION
MAKERS. Since he had been just elevated to the Court from the office
OF Solicitor General, Associate Justice Marshall felt it necessary
TO ABSTAIN FROM VOTING IN SEVERAL CASES DURING HIS FIRST TERM IN
OFFICE.
In this study this writer sought to analyze the voting records
OF THE Justices in 46 cases related to Blacks between 1964-1968.
The analysis was done from the ethical view that Black Americans de¬
serve FULL opportunity TO DEVELOP TO THEIR UPMOST LIMITS OF POTEN¬
TIALITY. The judicial system and other political institutions in
American life have helped to create the racial delimma of today by
their action in the past and 111 THE PRESENT. ThEY SHOULD HENCEFORTH
TAKE AN AFFIRMATIVE ACTION TO ELIMINATE ALL FORMS OF RACISM IN AMERICAN
Lewis Killian and Charles Griggs. Racial Crisis in America -
Leadership in Conflict (Englewood Cliffs: Prentice Mall, Inc., 1964)
_
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LIFE. The Supreme Court should exercise its responsibility as the
DEFENDER OF THE RIGHTS OF AMERICAN CITIZENS UNDER THE MANDATE OF THE
United States Constitution. The traditional Supreme Court insti¬
tutional METHODOLOGIES OF PROCEDURES ARE NO LONGER FITTING FOrR THE
COURT TO USE IN ORDER TO BRING ABOUT EQUAL RIGHTS FOR ALL CITIZENS.
The Supreme Court and other institutions have operated from the per¬
spective OF operating from a hierarchy of rights. The number one
priority in the American legal system has been to protect the rights
OF PROPERTY OWNERS THEN SOME ATTENTION WAS GIVEN TO LIFE AND TO
LIBERTY. The Supreme Court was given oppor^tun i ti es to formulate a
F-IEW hierarchy OF HUMAN RIGHTS, BUT THE INSTITUTIONAL PRESSURES FROM
WITHIN AND FROM WITHOUT ONLY LET THE COURT MAKE A GRADUAL CHANGE FOR
THE BETTER. ThE PRACTICE OF GRADUALISM IN REGARD TO THE LEGAL
SYSTEM WAS COMMON IN CASES THAT INVOLVED BlACK AMERICANS DEMANDING
THE RIGHT TO BE FREE, BUT THE COURT SEEM TO ACT MORE SWIFTLY WHEN
THE Court dealt with economic issues.
There WERE other important points found in this study. The
Supreme Court during the period of this study considered more cases
involving Civil Rights .issues than in any other comparable period in
THE Court’s history. In addition the court resurrected several pieces
OF Civil Rights legislation which had passed Congress shortly after
THE Civil War. The court also had several opportunities to erase from
the judicial records several cases which helped to perpetuate racism
IN American life. The Supreme Court could have declared the 1875
Civil Rights Act constitutional when it decided on the constitutionality
OF THE 1964 Civil Rights Act but it avoided dealing with the sub¬
stantive rights of Black Americans issues.
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The voting records of the justices in this study brought to
LIGHT SOME INTERESTING FACTS. ThE STUDY POINTED OUT THE FACT THAT
Justice Goldberg,Douglas, Marshall and Fortas seem to always vote
IN favor of Black people. Yet, their voting records were a little
MISLEADING SINCE JUSTICE MARSHALL PARTICIPATED IN ONLY ELEVEN PER
CENT OF THE FOP.TY-SIX CASES WHILE JUSTICES GoldbERG AND FORTAS PAR¬
TICIPATED IN THIRTY THREE PER CENT AND SIXTY-THREE PER CENT RESPECT-
TiVELY. On the other hand, the other Justices, except Justice Clark
WHO PARTIClPATED!1N THIRTY-SEVEN CASES PARTICIPATED IN AT LEAST
forty-five OF THE FORTY-SIX CASES.
The CASES were divided into ten areas. They were the following;
(a) Family relations; (b) Education; (c) Public Accommodations; (d)
Recreational facilities; (e) Free Speech; (f) Housing; (g) Juries;
(h) Trials; (i) Voting; (j) Representation. The justices tended to
VOTE favorably FOR BlACK PEOPLE IN CERTAIN AREAS. CHIEF JUSTICE
Earl Warren generally voted in favor of the position of Black people.
His overall pro-Black voting record was ^6%. He only voted against
THE position of BlACK IN TWO CASES. OnE CASE DEALT WITH PUBLIC
accommodations and THE OTHER CASE DEALT WITH FREE SPEECH.
The CRITERIA TO CLASSIFY THE VOTING PATTERN OF THE JUSTICES WAS
DETERMINED BY USING THE FOLLOWING QUESTIONS AS GUIDES:
(A) Did THE JUSTICE SUPPORT FULL EQUALITY IN PUBLIC ACCOM¬
MODATIONS FOR ALL Americans?
(B) Did THE Justice vote represent an effort to bring about full
EQUALITY IN THE PURSUIT OF EDUCATIONAL OPPORTUNITIES?
96
(C) Did the vote of the Justice reflect an effort to bring
ABOUT EQUAL REPRESENTATION FOR BlACK PEOPLE?
(D) In the free speech cases did the Justice advocate free¬
dom OF EXPRESSION FOR BlACK PEOPLE IN ORDER TO BE ABLE
TO REDRESS GRIEVANCES AGAINST SEGREGATION?
(E) In the jury cases did the Justices support the position
THAT Blacks should not be systematically excluded from
JURIES?
(F) In the family relation cases did the Justices advocate
FULL EQUALITY FOR ALL PEOPLE?
(G) Did the justice support the Black man’s right to buy and
RENT PROPERTY AS A WHITE PERSON?
These questions served as guidelines to follow in determining
HOW to classify the voting records of the JUSTICES. All of the
cases analyzed in this study used this classification GUIDEPOST.
There are certain conclusions that one can draw from an
ANALYSIS OF THE CASES, THE COURT AND THE NATURE OF THE BlACK MAN IN
THE 1960's. The presence of a Black man on the Supreme Court can
INFLUENCE THE FUTURE ACTIONS OF THE COURT. ThE SUPREME CoURT
Justices have traditionally had very little personal contact with
Blacks on a man to man or human to human basis. This personal associ¬
ation with Justice Marshall can help to dispel some of the insti¬
tutional impregnated views about Black people which have influenced
THE ACTIONS of the WhITE JUSTICES ON THE CoURT.
As Black people gain more political power in Congress, in State
Legislatures, in local governments, in business, and jn church ..elated
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INSTITUTIONS MORE PRESSURE WILL BE PLACED ON THE SUPREME CoURT, ON
GOVERNMENT AND ON THE BUSINESS COMMUNITY TO CORRECT THE VESTIGES OF
RACISM WHICH WhITE SOCIETY HAS CREATED, CONDONE AND PERPETUATED.
There is ethical justifications for Black Americans to demand
THEIR rights as HUMAN BEING WHO ARE CHtRISTIANS LIVING IN AMERICA.
Christian ethics is not only concerned with making moral judgements,.
BUT with implementing APPROPRIATE MORAL ACTS. ThE PROPHETS OF THE
Old Testaments saw history as the arena of God’s action and the'
SETTING IN WHICH MEN WERE TO EXERCISE THEIR BEST UNDERSTANDING OF
JUSTICE. Law, ethics and justice should go hand in hand in a given
SOCIETY. In too many cases, these concepts are only used to
VALIDATE actions OF A FEW PERSONS DICTATING THE WELFARE OF A LARGER
GROUPi Ethics suppose to help man to assess situations and to
FORMULATE ACTIONS THAT WILL EXPRESS THE HIGHEST SENSE OF RIGHTNESS.
In American society institutional racism has acted like a cancerous
GROWTH which HAS PREVENTED LAW, ETHICS, AND JUSTICE FOR THE TOTAL
COMMUNITY TO BECOME A REALITY IN AMERICAN LIFE.
During the course of the Warren years on the Supreme Court
SOME action were TAKEN TO BEGIN TO ROOT OUT THE CANCEROUS GROWTH
CALLED RACISM, In BrOWN V BOARD OF EDUCATION, THE CoURT SAID WE
MUST CONSIDER PUBLIC EDUCATION IN THE LIGHT OF ITS FULL DEVELOPMENT
AND ITS PRESENT PLACE IN AMERICAN LIFE. OnLY IN THIS WAY CAN IT BE
DETERMINED IF SEGREGATION IN PUBLIC SCHOOLS DEPRIVE ONE OF EQUAL
PROTECTION OF THE LAW. ThIS WRITER CONTENDS THAT IN THE LIGHT OF THE
GREAT NEED FOR SPECIALISTS IN VARIOUS FIELDS, THE PUBLIC FUNCTI ON OF
EDUCATION HAS BEEN ASSISTED BY VARIOUS PRIVATE ORGANIZATIONS. ThUS,
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THE CONSTITUTIONAL UNDEHSTANDING OF EDUCATION MUST BE EXPANDED
MORE IN ORDER TO ADEQUATELY CONSIDER THE TOTAL REALM OF THE IM¬
PACT EDUCATION PLAYS IN AMERICAN LIFE.
It is IMPLICIT IN THE BrOWN DECISION THAT THERE SHOULD AND
MUST BE A REAPPRAISAL MADE OF ALL INSTITUTIONS WHICH PERFORM A
SOCIETAL OR PUBLIC FUNCTION. ORGANIZATIONS LIKE CHARITIES, BUSI¬
NESSES AND CLUBS SHOULD BE CAREFULLY SCRUTINIZED IN ORDER TO SEE
IF THE EDUCATIONAL FUNCTION WHICH THEY MAY PERFORM ARE PROPERLY
REPRESENTING THE BlACK AMERICANS AND OTHER LEAD I NG MI NOR 1 TY GROUPS.
There is historical precedence for this point of view in the Munn v
n
Illinois case.-^ The court said when the interest of the public is
AFFECTED BY PRIVATE PROPERTY THEN THE PROPERTY CEASES TO BE STRICTLY
PRIVATE. Moreover, if education is to be viewed in the light of
THE ROLE IT IS PLAYING TODAY IN HOLDING OUR SOCIETY, THEM ALL THE
DECISION OF THE COURT MUST BE VIEWED IN THE LIGHT OF THEIR CON¬
TRIBUTION TO THE REALIZATION OF THE AmEi: I CAN COMMITMENT TO THE
American creed. The court has the responsibility and ethical ob¬
ligation TO COMMIT ITSELF TO ERASE FROM THE BOOKS OF AMERICAN LAW
AI«D CUSTOM ALL OF ITS ACTIONS WHICH HAS RENDERED SUPPORT TO IN3TI-
TUTIONAL RAC ISM.
The warren Court from 1953-19'^8 has counteracted some of the
VESTIGES OF institutional RACISM. SOME OF THE ACCOMPLISHMENTS OF
THE Warren Court have been the following:
3
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CA) Upheld a federal Civil Rights Act that in effect over¬
ruled THE Civil Rights Cases of 1883;
(B) Toppled the separate-but equal rule of Plessy v Fergusoh;
(C) Prohibi.ted all state imposed segregation in all public
schools;
(D) Declared segregation unlawful in all public carriers and
PUBLIC FACILIT1ES;
(E) Interdicted judicial enforcement of racially restrictive
COVENANTS AND CLOSED THE DOORS OF FEDERAL AND STATE COURTS
AGAINST litigants SEEKING TO COLLECT DAMAGES FOR SALES
IN VIOLATION OF SUCH AGREEMENTS;
CF) Interpreted the equal protection of the law clause of the
Fourteenth Amendment to mean that Negro sit-inners in
PLACES OF public ACCOMMODATION COULD NOT BE SUCCESSFULLY
PROSECUTED UNDER STATE BREACH OF THE PEACE OR TRESPASS
STATUTES IN CASES WHERE RACIAL SEGREGATION WAS COMPELLED
BY STATE LAW OR CITY ORDINANCE OR IMPOSED BY EXECUTIVE
ORDER OF MUNICIPAL AUTHORITIES OR IN THE ATTENUATED CASE,
WHERE STATE LAW REQUIRED SEPARATE TOILETS AND SANITARY
FACILITIES FOR BlACK AND WHITE CUSTOMERS.
(G) Forbidden labor unions and employers from entering into
discriminatory agreements against Negro non-union members
OF THE SAME CRAFT WHERE FEDERAL LAW HAD CLOTHED THE
UNION WITH BARGAINING RIGHTS.
The Warren Court has made progress in the area of human rights
FOR ALL PEOPLE, BUT IT HAS NOT TAKEN ADEQUATE AFFIRMATIVE ACTION TO
100
DESTROy INSTITUTIONAL RACISM ONCE AND FOR ALL. ThE CourT HAS NOT
ADEQUATELY USED THE STATE ACTION CONCEPT IN ORDER TO UNDUE WHAT
THE Court has historically done to maintain racism in American life.
The failure of the state to fulfill its ethical duty to guarantee
the constitutional rights of all of its citizens has helped to create
RACISM AS A CUSTOMARY PRACTICE. ThIS COURSE OF ACTION CAN AND MUST
BE CHANGED IF AMERICAN DEMOCRACY IS GOING TO SURVIVE. STATE EXPAN¬
SIVE MECHANISM THAT WILL BE USED TO ELIMINATE RACIAL DISCRIMINATION
IN America. We can not continue to use yesterday's understanding of
STATE ACTION FOR. TOMORROW'S NEEDS. We CAN NOT CONTINUE TO USE
yesterday's understanding of the DIFFERENCES BETWEEN CIVIL AND SOCIAL
RIGHTS, IF WE ARE GOING TO USE THE FEDERAL CONSTITUTION AS A FINALIZED
GUIDELINE, THEN WE AS A SO CALLED FREE PEOPLE WILL LOSE THE FOUND¬
ATION UPON WHICH THE CONSTITUTION WAS WRITTEN FOR FREEDOM AND
JUSTICE FOR ALL.
During the Warren years on the Supreme Court the perspectives
OF THE Court shifted. These shifts must be seen from an ethical
perspective. Chief Justice Earl Warren at the Louis Marshall Award
Dinner at the Jewish Theological Seminary of America in New York on
November 11, 19^2 said:
Law floats in a sea of ethics. Each is indispensable to
civilization. Without law, we should be at the mercy of
THE LEAST SCRUPULOUS; WITHOUT ETHICS, LAW COULD NOT EXIST.
Without ethical consciousness in most people, lawlessness
WOULD BE RAMPANT. YET WITHOUT LAW, CIVILIZATION COULD NOT
EXIST, FOR THERE ARE ALWAYS PEOPLE WHO IN THE CONFLICT OF
HUMAN INTEREST IGNORE THEIR RESPONSIBILITY TO THEIR FELLOWMAN.
4
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The Warren Court has shifted judicial law in order to change
VARIOUS dimension OF FORMAL ACTS OF SEGREGATION. ThIS MOVEMENT
DID NOT BEGIN WITH THE WARREN CoURT, BUT BECAME MORE PRONOUNCED
DURING THIS ERA. ThE BrOWN V BOARD OF EdUCATION CASE SERVED AS A
LAUNCHING PAD FOR THE SUPREME COURT TO EXPAND ITS EFFORTS TO ERADI
CATE FORMALIZED ACTS OF SEGREGATION. ThE MEMBERS OF THE CoURT
PROBABLY BELIEVED THAT IT WAS EXPEDIENT FOR THEM TO MOVE SLOWLY.
In HIS SPEECH Justice Warren saw the need to create the pro¬
fession OF COUNSELORS IN ETHICS. He REALIZED THAT LAW HAS NOT
GONE ETHICALLY FAR ENOUGH. In FACT THE JUDGMENT OF THE MAKERS OF
POWER IN OUR SOCIETY TEND TO DETERMINE WHAT IS LEGALLY RIGHT.
Historically, the Supreme Court has placed a higher value on
PROPERTY rights THAN HUMAN RIGHTS. CONSEQUENTLY THIS TYPE OF
ETHICAL perspective BY JUSTICES OF THE SUPREME CoURT HINDERED
Black Americans efforts to be declared first class citizens in
America.
Concern for individual rights did mot begin with the Warren
Court. Probably the greatest defender of the rights of the in¬
dividual was Justice John Harlen whose grandson served on the
Supreme Court during the Warren years. The Honorable Sidney H.
Asch, a Justice of the New York State Supreme Court said;
The striking judicial shift in this century has been
THE changing EMPHASIS OF THE SUPREME COURT FROM PRO¬
PERTY ftlQHTS TO individual RIGHTS. In THE FIRST
QUARTER OF THIS CENTURY, A JUDGE COULD STATE: * OF
THE THREE FUNDAMENTAL PRINCIPLES WHICH UNDERLIE
GOVERNMENT, AND FOR WHICH GOVERNMENT EXISTS, THE
PROTECTION OF LIFE, LIBERTY, AND PROPERTY, THE CHIEF
OF THESE IS PROPERTY.' ThE STRENGTH OF THE WarREN
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Court's popularity (and hatred) rested on its support of
INDIVIDUAL FREEDOM RATHER THAN THE PROTECTION OF TRA¬
DITIONAL RIGHTS OF PROPERTY.5
The shifting views of the Supreme Court during this century
WERE due to many FACTORS. SOME OF THE MORE SIGNIFICANT FACTORS
WERE AS follows: CHANGES OF PERSONNEL ON THE CoURT AND THE IMPACT
THE Court played on their lives; growth of the political voter
POWER OF Blacks and other minorities; impact of Nazism and Com¬
munism ON the world; increase in the education level of the average
American and the impact of world wide public opinion on American
Public Policy. These are a few of the factors which brought about
this shift. One can not honestly say that American society was
BEGINNING TO RELY MORE UPON MORAL AND ETHICAL PRINCIPLES. ThE
Supreme Court has traditionally relied on precedents . in the for¬
mation OF ITS DECISION. This trend has made the shift from
GIVING A HIGHER PRIORITY TO INDIVIDUAL RIGHTS THAN TO PROPERTY HAS
BEEN SLOW.
During the Warren years a greater effort was made to speed up
THIS PROCESS IN REGARDS TO THE FORMAL FACITS OF RACISM. If "lAW
FLOATS IN A SEA OF ETH 1 Cs" AS WarREM BELIEVES^ LAW HAS BEEN
CHANNELED INTO STORMS WHICH HAS GUIDED IT AWAY FROM THE CALM WATERS
OF JUSTICE INTO THE STORMY SEA OF JUSTICE FOR SOME AT THE EXPENSE
OF INJUSTICE FOR ElACK AMERICANS AMD OTHER MINORITY PERSONS IN
America. Justice Warren probably believed that since other insti¬
tutions OF SOCIETY FAILED TO ADEQUATELY MAliE DECISIONS OF PUBLIC
•"Sidney !1. Ascii, The Supreme Court and Its Great Justices (Mev/
Arco Publishing Company I::c., 1 p • 224Yor k;
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POLICY BASED ON ETHICAL VIEWS, IT IS THE DUTY OF THE LAW AND THE
JudICIAkY, to fulfill THIS HEED. He BELIEVED THAT JUSTICE CONSISTED
NOT OF PROVIDING A F AI F! MECHANISM OF DECISION BUT OF SEEING THAT
TKE BIGHT SIDE, THE GOOD SI.DE, PREVAILED IN THE PARTICULAR CASE.”
Supreme Court justices have generally formulated their par¬
ticular LEGAL PHILOSOPHICAL PERSPECTIVES PRIOR TO 0!! DURING THE
COURSE OF THEIR TENUE ON THE DENCH. JUSTICES MAY HAVE USED VARIOUS
ETHICAL VIEWPOINT TO SUPPORT THEIR PARTICULAR PERSPECTIVE OF LAW.
The members of the court are like most VIhite Americans who have
GENERALLY REGARDED THE BlACK:MAN AS AN INFERIOR BEING. CON¬
SEQUENTLY THIS RACIST VI E\; POINT HAS BE EN R EF LECTED IN VARIOUS
PERSPECTIVES BY THE MEMBERS OF THE CoURT IN THEIR ETHICAL AND
NONETHI CAL I NTErRPRETATI ON OF' LAW .
The Warren Court was composed of imdividuals who had estab¬
lished A methodology of actio;'! in REilDERING JUDICIAL DECISIONS.
Eventhough Justice Felix Frankfurter retired from the court in
19^2, HE REPRESENTED A PRONOUNCED POINT OF VIEW ON THE COURT
DURING THE Warren era. Justice Felix Frankfurter was a self-
appointed GUARDIAN OF CONSISTENT INTERPRETATION OF THE CONSTI¬
TUTION. He SAID IN 19^7*
Those liberties of the individual which history has
ATTESTED AS THE INDISPENSABLE CONDITIONS OF AN OPEN
A3 AGAINST A CLOSED SOCIETY COME TO THIS COURT WITH
A MOMENTUM FOR RESPECT LACKING WHEN APPEAL IS MADE TO
LIBERTIES WHICH DERIVE MERELY FROM SHIFTING ECONOMIC
6
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AR.'^ANGEMENTS . ACCORDINGLY, Mr . JuSTlCE HoLMES WAS FAR
MORE READY TO FIND LEGISLATIVE INVASION WHERE FREE IN- yQUIRY was involved than in the debatable AREA OF ECONOMIC.
This point of view would be called a strict constructionist view¬
point BY President Richard N'ixon. Justice Frankfurter followed this
point of view as long as it suited his personal interest. He was a
former Harvard Law Professor who believed in judicial restraint
BECAUSE he believed THE SUPREME CoURT SHOULD UPHOLD STATUTES WHEN¬
EVER POSSIBLE, YIELDING THE POLICY-MAKING FUNCTION TO LEGISLATORS.^
On the other HAND JUSTICE WARREN BELIEVED ONE SHOULD SEEK
Justice for the hurt party can not be concerned primarily with style,
FORM AND VARIOUS SUPERFICIAL ASPECTS OF A CASE. ThE SUPREME CoURT
has traditionally PLACED A GREAT VALUE ON STABILITY, INTELLECTUALTTY
AND CRAFTSMANSHIP IN JURISPRUDENCE. ThESE VALUES ON THE SURFACE MAY
HAVE BEEN ALRIGHT, BUT The APPLICATION OF THESE VALUES TO THE EFFORTS
OF Black American to achieve justice in America has caused these
VALUES TO HAVE INSTITUTIONAL RACISM OVERTONES. ThE WARREN COURT HAS
BEEN CALLED THE COURT WHICH HAS BEEN WORKING FOR SOCIAL CHANGE.
Yet this viewpoint must be qualified. The decisions of the Warren
Court have helped to change the traditional state support for formal
acts OF segregation and racism. The Warren Court did not abandon the
traditional values of the Supreme Court. It only modified them.
Ten years after the Brown v Board of Education case very little in¬
tegration of public schools had taken place in America. The Court




DID NOT SEEK TO ERADICATE INSTITUTION RACISM BY TAKING AFFIRMATIVE
ACTION TO DECLARE UNCONSTI TUT I ON THE MANY DECISIONS OF THE SUPREME
Court which are racist in nature. The Court did not really believe
THAT Black people had really achieved manhood becuase the Court saw
FIT TO USE THE COMMERCE CLAUSE IN THE CONSTITUTION IN ORDER TO DE¬
SEGREGATE PUBLIC FACILITIES INSTEAD OF RELYING ON THE SUB3TATIVE
INTERPRETATION OF THE UNITED STATES CONSTITUTION.
It is very evident that the Court has placed a higher value on
INDIVIDUAL rights THAN THE EARLIER COURTS BUT THE COURT ADHERED TO
POLITICAL PRESSURES TO NOT GO ETHICALLY FAR ENOUGH IN ORDER'TO DE~
CALRE THAT ALL AMERICANS HAVE A RIGHT TO LIVE, WORK, AND CONTRIBUTE
TO THE GROWTH AND PROSPERITY OF AMERICA.
The PROPHETS of social justice in the Black community and in
OTHER MINORITY COMMUNITIES IN THE 197^'3 WILL TAKE AFFIRMATIVE
ACTION IN ORDER TO GET THEIfJ RIGHTS. ThE SUPREME CoURT AND THE
CONGRESS WAS PRESSURED INTO REALLY BEGINNING TO TAKE STEPS FORWARD
IN RACE RELATIONS. ThE FACT THAT A BlACK MAN IS PRESENTLY SERVING
ON THE Supreme Court and also since the passage of the 19^5 voting
RIGHTS ACT THERE HAS BEEN A TREMENDOUS UP SURGE IN POL ITICAL POWER
AMONG Blacks in American life. Institutional racism has not really
BEEN.DECLARED UNCONSTITUTIONAL BY THE SUPREME COURT. MOREOVER,
THE Court has not said that there is no legal right of White
Americans to discriminate against Black Americans. The Court has an
ETHICAL responsibility TO TAKE THIS COURSE OF ACTION, BUT
TRADITIONALLY LAW, ETHICS AND CUSTOMS HAVE BEEN USED TO DEFEND THE
RIGHTS OF THE MAJORITY GROUP. ThE COURT MAY BE FORCED BY THE COR-
io6
PORATE DEMANDS OF AMERICAN SOCIETY TO DECLARE THAT THERE IS NO
LEGAL RIGHT OF WHITE AmeRICA TO DISCRIMINATE AGAINST BlACK AMERICA
IF IT CAN BE PROVEN TO BE IN THE NATIONAL INTEREST. ThIS WILL ONLY
HAPPEN THROUGH A COALITION FROM THE WHITE POWER STRUCTURE AND BLACK
Americas more adequately asserting their political power repre¬
senting ONE FIFTH OF THE AMERICAN POPULATION.
In order to eradicate, racism from American public policy
studies of THIS KIND MUST BE CONSTANTLY UPDATED BY PERSONS WHO ARE
ENGAGED IN THE STRUGGLE FOR BlACK LIBERATION. 1n ORDER TO PLAN
SUCCESSFUL STRATEGIES, ONE MUST BE COGNIZANT OF THE PARTICULAR .
STRENGTHS, WEAKNESSES AND AVENUES OF GROWTH OF PERSONS WHO DE¬
TERMINE PUBLIC POLICY.
Since 1968 there have been changes made by the Nixon Ad¬
ministration IN THE COMPOSITION OF THE SUPREME CoURT. ThE IN¬
DIVIDUAL PERSONALITIES ON THE COURT SHOULD BE ANALYZED FROM A BlACK
ethical perspective. In order to adequately deal with insti¬
tutional RACISM PERSONS ENGAGED IN THE STRUGGLE FOR BlACK LIBERATION
MUST STUDY CAREFULLY THE PERSONALITIES AND ACTIONS OF THE DE¬
TERMINANTS OF PUBLIC POLICY IN THE JUDICIARY, THE PRESIDENCY AND
ALSO IN THE CONGRESS. ThIS STUDY WAS CONFINE TO THE SUPREME CoURT
BUT THE EVIDENCE IS VERY CLEAR THAT INSTITUTIONAL RACISM HAS BEEN
CONDONED, PERPETUATED AND SUPPORTED BY THE ACTIONS AND INACTIONS OF
THE VARIOUS BRANCHES OF THE GOVERNMENT. As BlACK PEOPLE GAIN POWER
IN America the sooner the day will come when the famous "! have a
Dream" speech of Dr. Martin Luther King will become an axion of fact
INSTEAD of a DREAM OF A FUTURE EVENT IN AMERICAN LIFE.,
APPENDIX
The table which has been placed in this section of this paper
IS the voting tally sheet of the individual justices of the Supreme
Court from I964-1968. This is a graphic record of 46 significant
CASES DIRECTLY INVOLVING BlACK PEOPLE. ThESE CASES DEALT WITH
VARIOUS SUBJECTS. THEY REPRESENTED THE, AREA OF EDUCATION, PUBLIC
Accommodations, Trials, Free Speech, Voting, Representation,
Housing, Juries and Family Relations. In each case that the
Justices participated, the Cases were analyzed to see if the
Justices voted favorably to Blacks. The Justices who voted posi¬
tively for Black people are noted on the chart with a (t) sign. On
the other hand, those Justices who voted in a particular case,
VOTED AGAINST BlACK PEOPLE WAS NOTED ON THE CHART WITH A (-)
NEGATIVE SIGN. ThE BLANK SPACES INDICATE THE JUSTICES EITHER DID
NOT PARTICIPATE OR WERE NOT ON THE COURT WHEN THE CASE WAS DECIDED.
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JUSTICES CASE NUMBERS
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